
		
			[image: 1.png]
		

	
		
			
				
					[image: ]
				
			

		

	
		
			Dear Reader:

			To help the state advance from the most tumultuous year in recent memory, the California Chamber of Commerce presents an Agenda for California Recovery.

			Our advice on how policy makers can put the state on the path to keep its place as a global leader includes the following recommendations:

			• Stop taking California’s success for granted.

			• Reduce the day-to-day cost of living for working Californians.

			• Update laws to provide flexibility for employers and employees to meet the needs of the modern workforce.

			To let policy makers know your thoughts on how to guide the state, we invite you to use the mobile-friendly CalChamber grassroots website at impact-california.com. It features easy-to-edit sample letters and tools to help CalChamber members and other interested parties tell lawmakers how policy proposals will affect California employers. Sign up to be notified when your actions will have the greatest impact on discussions in the State Capitol.

			Please share this agenda with your colleagues so together we can make sure that 2021 is a year when California steps up to the challenge of Transforming Crisis to Opportunity.
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			Overview

		

	
		
			California’s Challenge:

			Transforming Crisis to Opportunity

			For much of our history, California was the land of opportunity because we were opportunistic. Whether by luck, agility or careful planning, we leveraged transformational events to our advantage.

			California grew as migrants arrived from the Depression-era Dust Bowl, and immigrants from upheavals in Latin America and Asia, initially providing the tough labor for an astonishing agricultural cornucopia.

			After World War II, when California was a keystone in the arsenal for democracy, demobilized veterans and more domestic and international immigrants arrived in the state, becoming the backbone of the subsequent success of one innovation after another in aircraft, spaceflight, computers, high technology, biotechnology, entertainment and cuisine—each spawning entire new industries—born in California.
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			COVID-19 Crisis

			Another globally transformational event arrived on our shores in the winter of 2020. California’s residents and institutions have suffered at least as deeply as anywhere on Earth from the COVID-19 pandemic. Illness and death have reached every community, with the Los Angeles region hit especially hard. Economically, the worst off have been hospitality, tourism and other public-facing businesses. Low-wage and often low-skilled workers in these industries, along with small business owners statewide, have been devastated. These jobs and businesses will not reappear until commerce is again healthy, which requires the economy to reopen and customers comfortable to patronize them. 

			The pandemic will eventually fade. But even as our society recovers and reacquires what was normal, the crisis is reshaping the state, accelerating trends and widening uncertainty. 2020 was a year of crisis. Will 2021 be a year of opportunity? The great challenge to state leaders will be how to respond.

			First, stop taking California’s success for granted.

			Elected leaders often legislate as if California’s economic and demographic growth are disconnected from public policy. 

			Success has many parents. Our policy inheritance includes a clear-eyed embrace of prosperity and opportunity for much of the last century, meeting the moment with investments in world class systems of higher education, a transportation network, water development and distribution, and international ports and airports. These investments knit the state together and connected us to the world. Policy makers and the courts also entrenched a legal infrastructure that fostered competition in employment relationships, which ensured fluid access to skilled workers who could advance their own careers and seed the success of thousands of innovative firms.

			More recently, this multi-generational success has led policy makers to treat California as a “luxury good.” They act as if residents are willing to pay a premium to live here. This attitude has given rise to expensive and divisive policy initiatives that serve political constituencies and cultural trends, but that do not register with residents and taxpayers. 

			If ever California was a luxury good, we’ve long since priced ourselves out of the market.

			Our residents and tax base are voting with their feet.

			Family moves to other states have accelerated each year for the past four years, while international immigration has slowed each of the past four years. Population growth has almost leveled off, adding residents at a rate unseen since the turn of the 20th century.

			Sunbelt states are welcoming middle class and working Californians at an increasing pace, offering affordable homes, lower taxes and more value for their earned income. More recently, even some of the most venerable names from California’s high technology sector, which had endured higher costs because of the benefits of the industry’s workforce cluster, has joined the flight of ex-Californians leaving the state for lower taxes and less regulation.

			California’s businesses and residents alike seem no longer willing to pay the “luxury tax” that policy makers have imposed for the privilege of living and working here. The cost of living and the cost of doing business have created a ceiling on growth and opportunity. California is no longer the only state that can offer opportunity for business success and individual fulfillment.

			A recent CalChamber poll found that 54% of voters (27% strongly) agreed that “their family would have a better future if they left California.” Of those agreeing with this statement, two-thirds cited “cost of living” or “cost of housing” as the main reason, while another 3 in 10 cited “California values are not my values.”

			The path to success is becoming more competitive—and California is falling short.

			Second, let opportunity be your guide.

			The California luxury tax falls hardest and most unequally on poor and working Californians. We have among the highest utility rates, gasoline prices, housing and rental costs, consumer taxes and insurance premiums in the nation. Virtually every recent legislative or executive action ratchets up these costs. When seeking solutions, elected leaders should peer through the correct end of the telescope: reduce the day-to-day cost of living for working Californians instead of burdening them with the price of the latest hot public policy trend.

			Economic opportunity and social justice begin with ensuring a quality education for children, but California falls far short. The proficiency gap between white and Asian American students on the one hand, and Black and Hispanic students (who account for 60% of enrollments) for fourth and eighth grade math and reading is 4 or 5 to 1. Only about one-fifth of students from low-income families meet or exceed proficiency for fourth or eighth grade math or reading.

			These achievement gaps are not only immoral and deeply embarrassing; they are an existential threat to California’s economy, since these children are the future workforce for small and large businesses that choose to remain here.

			Public school students have lost considerable ground during the pandemic. State leaders should make accountability and empowerment central themes for a recovery by restarting state assessments to understand where and how to address opportunity gaps, better focus resources on most disadvantaged schools, rather than using funds raised for disadvantaged students on districtwide priorities, and empower students and parents to push back against institutional inertia by changing the power dynamic for students (and their parents) to increase their influence in the delivery of quality outcomes—and in particular for those students with the least power.

			Lifetime economic success can be predicted by education attainment. High school graduates outperform dropouts. Even some postsecondary education will enhance earning, while a college degree is highly correlated with higher wages and lower unemployment. Policy makers make an investment in wealth creation when they invest in our colleges and universities. 

			Our preeminent research universities additionally drive regional and statewide prosperity, serving as hubs of innovation, talent magnets and economic engines. It is only a slight exaggeration to suggest that without these world-renowned universities, California would be just another very nice tourist destination.

			The biggest and most deeply unfair luxury tax on working Californians is the cost of housing. State leaders have spent the past decade nibbling at the edges of the housing crisis—when they weren’t making it worse with mandates and fees. The only route to more affordable housing at scale is to build more market-rate housing—which in turn will open up more affordable housing as homeowners buy up and greater supply dampens price increases.

			Elected officials must engage in an all-fronts supply side campaign to ease the cost of buying or renting shelter by capping local housing fees, reinstating tax increment financing for targeted economic development to help pay for local infrastructure and housing, reshaping state-local tax sharing to reduce disincentives to approve new housing, quashing any further attempts at rent control, reforming the California Environmental Quality Act (CEQA) to remove litigation cost premiums on new housing, and improving highway and transit capacity for new housing to ease the commute for homeowners unable to afford expensive coastal or urban housing.

			The California private sector generates opportunity throughout the income spectrum, but without public policy changes, that opportunity will remain locked away for many.

			Third, set aside pre-pandemic business-as-usual.

			The safest prediction for the future is that many of our workplace and lifestyle arrangements are in flux.

			Employers fortunate enough to deploy their workforce from home suffered less and some even thrived during the pandemic. Many at-home workers were burdened with child care or student supervision challenges where schools were shuttered, but the severe unemployment crisis passed over millions of remote workers.

			Many companies have indicated they may continue work-from-home arrangements, in some cases indefinitely. Nobody knows the scope and extent of these new workplace provisions, but the implications could be vast:

			• High-skilled and well-paid employees may choose to relocate out-of-state to more desirable and less expensive locations, affecting the state and local tax base.

			• Continued work-from-home will have major ramifications on transportation, reducing congestion on commute-impacted roads but increasing impacts in residential communities as workers stay closer to home.

			• Fewer commutes may reduce demand and support for mass transit systems.

			• Commercial ecosystems of office buildings and support services may undergo vastly different uses to accommodate new worksite arrangements.

			Public policies based on traditional work arrangements may become partially obsolete. After the gig economy created opportunities for millions of workers, the Legislature enacted punitive regulation, which in turn was rejected in large part by the voters. As California employers and workers continue to evolve their relationships to each other, the workplace and the community, the Legislature must evolve responsive policy, and not retard innovation to satisfy uncompetitive interests.

			For example, telecommuting has enabled working parents to support their distance-learning children while still maintaining a job. However, existing state laws do not provide the necessary flexibility for employers to accommodate the scheduling challenges parents are facing with working and supporting kids at home. Employers who allow employees to work separate shifts in a day, work more hours one day to take time off on another day, or even skip a break to finish working early, may be penalized and fined.

			The laws should be updated to address this disincentive so employees can enjoy the flexibility they need to meet these work and home demands.

			Other worker benefits oriented to the employer’s work site may need updating to recognize and even encourage employer interest in alternative workplace arrangements. Indeed, the profound societal benefits from less traffic congestion, fewer greenhouse gas emissions, and more time with family should make alternative time and place scheduling for employees a key response to the pandemic.

			Catalyst to ‘Think Anew and Act Anew’

			In the midst of our nation’s worst crisis, President Lincoln envisioned the possibilities, telling Congress, “The dogmas of the quiet past are inadequate to the stormy present.... As our case is new, so we must think anew and act anew.”

			The dogmas of California public policy are luxuries we can no longer afford. The price has become too high—in thwarted opportunity for youth, fleeing businesses, the squeezing of the middle class, and weakening social cohesion.

			The Governor and Legislature should turn the COVID crisis into a great California disruptor: using our response to the pandemic as the catalyst to rescue California from itself.
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			People’s Voice

		

	
		
			The People’s Voice

			Voters Serious about Addressing Pandemic Consequences

			Californians are taking the COVID-19 pandemic seriously, and expect their elected leaders to do the same. The sixth annual CalChamber poll, The People’s Voice, 2020, found that voters are keenly aware of the widespread effects of the pandemic.

			Nearly half of all voters have suffered an economic impact: reduced work hours, lost job, pay cut, or unpaid leave. More than six months after California first began shutting down its economy, nearly half of voters reported their workplace still was not operating normally; instead, employers have reduced services, closed temporarily or permanently, or are operating online only.

			This perception extended to their communities. Nearly half of voters reported “a lot of businesses” shut down in their communities, and nearly 6 in 10 reported “a lot of jobs lost.”

			Opinions Split

			The bottom line: voters are deeply split over which direction to take in addressing economic recovery: just over half want to continue to safely reopen businesses to stabilize the economy and preserve jobs, while just under half want to return to tougher restrictions in order to limit the spread of the virus.

			The demographics of this issue reflect the health and economic effects. The strongest proponents of tougher restrictions are young people, Hispanics and residents in the Los Angeles area. Strongest proponents of safely reopening to stabilize the economy are older voters, Republicans and residents of San Diego/Orange counties and the Central Valley.

			Nearly 7 in 10 voters are concerned about the risks that they or their immediate family members face from working outside the home during the pandemic, with half of them very concerned. More promising, voters seemed satisfied with the efforts their employers are taking to keep them safe, with more than half reporting their employers are doing “a lot” to protect them from contracting Covid, with another third reporting employers are doing “some” Covid protection.

			Nonetheless, voters remain pessimistic about our economic recovery. Half of voters said “the worst is yet to come” regarding the economic impact of Covid, such as businesses shutting down, while only 1 out of 7 voters said that “the worst is behind us.”

			The inescapable conclusion is that elected leaders will be judged on their response to Covid. Governor Gavin Newsom’s approval ratings eroded slightly from the summer of 2020 to early November 2020, when the poll was conducted. He retained a 50%-50% excellent/good versus fair/poor rating, down from a 57%-43% margin in July 2020.

			Support for Labor Law Changes

			An obvious starting point for directly addressing some of these issues would be to update labor laws to reflect facts on the ground.

			Because of the pandemic, many Californians are working from home, many with school-age children who are taking remote learning, and who lack adequate child care. Telecommuting has become the new normal—and could very well become entrenched long after the pandemic is brought to heel.

			Voters overwhelmingly agree (86%, 42% strongly) that the state’s labor laws should be changed so that employees working from home have more flexible hours, as well as relaxed meal and break times.

			What’s more, having had a taste of telecommuting, voters agree (92%, 55% strongly) with policies that would make it easier for businesses to allow employees to telecommute under a variety of conditions—not just during a pandemic emergency—such as for employees with school-age children, those without child care, and to encourage more work-from-home to reduce commutes and highway congestion, and cut greenhouse gas emissions.

			Concern for Public Schools

			Voters are also very concerned about the effects of the pandemic on public schools, and are looking to state leaders for better guidance. They agree that distance learning is an effective way to contain the spread of Covid, but are very concerned (87%, 48% strongly) that distance learning is almost impossible for poor or disadvantaged public school students without access to computers or internet.

			Voters agree (85%, 53% strongly) that Governor Newsom and state leaders should provide specific guidance on how and when schools can reopen. They also crave more information (87%, 42% strongly) about how public schools are teaching their children and about educational alternatives to traditional public schools.

			Cost of Living Concerns

			But the pandemic isn’t the only issue troubling Californians. The cost of living remains a profound concern.

			When asked if their family would have a better future if they left California, a stunning 54% agreed—27% strongly. Of those agreeing with this statement, two-thirds cited “cost of living” or “cost of housing” as the main reason, while another 3 in 10 cited “California values are not my values.”

			Demographically, voters who most strongly agree that their future would be better if they left the state are middle-aged residents, Republicans and families with children living at home.

			Housing and Homelessness

			California voters agree that the state has a housing crisis, and voters in the Los Angeles and Bay Areas believe it’s worst in their neighborhoods. A majority of voters believe that increasing housing supply is a better solution than tax or developer subsidies for affordable housing. But in a sign of the difficulty of fashioning statewide solutions, a strong plurality of voters believe local officials should have the right to decide the type and pace of homebuilding development within their own communities.

			Homelessness remains an issue of great concern to voters. Fully two-thirds believe homelessness in California has gotten worse since the start of Covid in 2020, with voters in Los Angeles, the Inland Empire and Central Valley reporting severe worsening in their regions.

			Three-quarters of voters report seeing someone homeless on the streets at least weekly, with 40% reporting seeing homeless persons at least five times a week.

			Climate Change and Energy

			Governor Newsom has continued his predecessors’ attention on addressing climate change, and voters support this policy focus.

			A majority of voters agree that climate change affects the state of California “a great deal,” and 63% agree that California should take the lead in regulating greenhouse gases because the federal government is not addressing the problem, compared with 37% who believe that California should not adopt state-specific policies that harm the state economy, and should support only a nationwide strategy.

			Voters initially support (58%–41%) the Governor’s much-publicized executive order banning all in-state sales of gasoline-powered vehicles by 2035, but become more skeptical when asked about some of the tradeoffs inherent in adopting such a far-reaching strategy.

			Fewer than 1 in 8 voters want the Governor to execute this policy on his own. A strong majority would prefer this major policy be decided by voters on the ballot, while 20% would prefer the Legislature consider and decide this policy.

			By a 4 to 1 margin, voters agree that “Banning gas-powered vehicles should only be allowed if electric vehicles are as affordable as gas-powered vehicles. Government mandates should not force consumers to buy more expensive cars and trucks.” A majority strongly agree with this sentiment.

			By a 3 to 1 margin, voters agree that electric vehicle owners should pay the costs of charging their cars, including the cost of charging stations to be built around the state, rather than having all electric utility customers subsidize the costs of charging stations.

			Controlling Wildfires

			Voters recognize that rampant wildfires can be addressed only with a diversity of solutions.

			They gave their strongest support for controlled burning to eliminate the dry underbrush, no matter if public or private lands; requiring homeowners living in fire-prone areas to keep their land clear of flammable brush, upgrade to safe building materials, and create personal evacuation plans; and increasing penalties for actions that lead to wildfires.

			But voters also strongly endorse expensive and controversial notions, like modernizing the electrical grid and spending more on electrical equipment maintenance, even if it means environmental and renewable energy mandates are delayed, and even limiting future housing development in areas that are prone to wildfires.

			Testing Students

			Chaotic school schedules and widespread and often ineffective remote learning led to a suspension of statewide assessments of student progress. Many child advocates are pressing to ramp up assessments in 2021 to understand the distribution of impacts on students of the 2020 disruptive year.

			Voters also support (65%-35%) state-level standardized testing as a useful tool that helps parents and teachers assess students’ academic progress, rejecting the charge that standardized testing is not a good measure of academic progress and has a negative impact on education and teaching.

			They strongly agree (69%-31%) that testing helps schools and teachers improve the quality of education they provide, identifies schools and teachers that are not providing a high quality of education (70%-30%), and helps parents understand how well their children are learning and the quality of education their children are receiving (73%-27%).

			Voters are concerned about the costs of assessments and that teachers often oppose the statewide measures.

			Opposition to Tax Increases Remains Firm

			Finally, voters show no sign of weakening in their reluctance to consider higher taxes. Proposition 15, the proposed split roll property tax increase, failed at the November 2020 ballot; nevertheless, government unions and spending constituencies still promote other tax hikes for schools, local government and other programs.

			The CalChamber poll found that, by a 63% to 37% margin, voters soundly rejected one of these proposals, a tax increase on corporations of more than 50% and on millionaires by another 10%.

			Poll Methodology

			The CalChamber poll was conducted by Core Decision Analytics and Pierrepont Analytics with online interviews from November 6–9, 2020, with 1,009 online interviews of California 2020 general election voters. The margin of error for this study is +/- 3.1% at the 95% confidence level and larger for subgroups. This was the sixth year CalChamber has published a voter survey.
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			Climate Change/Energy

		

	
		
			Choosing Winners and Losers

			The Consequences of Banning Energy Sources

			California is known nationally and internationally for its leadership in setting ambitious climate goals and spurring innovation that has evolved how the world thinks about energy production, efficiency, and transmission. With each new legal and regulatory enactment, California policy should remain technology-neutral to protect jobs, encourage innovation, and maintain growth while looking at ways to reduce greenhouse gas (GHG) emissions.

			To that end, California passed the first-of-its-kind cap-and-trade program, applicable to stationary sources and transportation fuels, including oil and gas production, manufacturing, and electricity generation, allowing market prices to drive down emissions while maintaining its strong economy. This approach is prudent since California contributes only 1% to global GHG emissions. 

			In the energy field, California utilizes a Renewable Portfolio Standard, setting a percentage goal for renewable energy while allowing electric utilities to undertake long-term Integrated Resource Planning to figure out how to transition the energy grid to accommodate a growing portfolio of renewable sources. California also is the leading regulator of automotive emissions in the country, pioneering limits on tailpipe emissions and control technologies years before federal requirements. This balanced approach has likely led to California maintaining its leadership in the global economy and energy world, and has served as a model that California should continue to follow.

			Efforts to Force the Market

			On the other hand, the California Legislature and recently the Governor are not immune to the urge to force the market to adopt specific technologies or services, either by banning certain energy sources or through setback requirements or mandates on a certain energy mix.

			For example, legislation introduced in 2019, AB 345 (Muratsuchi; D-Torrance), sought to impose a state minimum 2,500-foot setback requirement on new oil and gas development, as well as on redrilling or rework of any existing oil and gas infrastructure. The 2,500-foot setback requirement was in effective a domestic ban jeopardizing new and existing infrastructure necessary for in-state production to continue. The California Chamber of Commerce tagged the bill as a job killer and the bill ultimately failed to pass the Senate Natural Resources and Water Committee in 2020.

			In 2020, Governor Gavin Newsom issued an Executive Order, bypassing the Legislature and requiring the Air Resources Board to enact regulations to phase out the use of combustion engines in passenger cars and trucks by 2035 (Executive Order N-79-20).

			Despite state leadership in reducing GHGs, the California economy still relies on fossil fuels. As the state transitions away from this traditional fuel source to renewable energy, the Legislature and the Governor must account for the effects on consumers, motorists and residents’ quality of life that come with bans and mandates. Renewable energy and fossil fuels should not be viewed as diametrical opposites. A mix of both is required to maintain a secure energy grid and protect jobs. An appropriate balance can be struck to set forth a model for other states and the world to follow.

			The Policy Issues

			• Combustion Engine Bans Disproportionately Affect Poor and Working Class Californians. Transportation accounts for a large portion of California’s GHG inventory. Governor Newsom’s announcement of a ban on the sale of combustion engine passenger vehicles, and limits on light- and heavy-duty trucks require careful consideration of the impacts on California. Most working Californians cannot afford to purchase electric vehicles, so solutions need to be developed that are even-handed and take into account all the costs of climate policy.

			A one-size-fits-all approach to transportation risks ignoring the significant immediate air quality improvements that a diverse and ever-cleaner energy mix provides. While GHG reductions will decrease over time, local air quality impacts will remain if electric vehicles are not affordable for the most economically disadvantaged areas of the state. Unlike other countries around the globe that promote an electric vehicle market, the Governor’s announcement came without a fully fleshed-out plan for how to achieve such an ambitious goal.

			California lays claim to the most developed electric vehicle market in the nation. As California leaders push for even more purchase and use of electric cars, the blessings of fewer GHG emissions are limited by the serious logistical challenges brought on by economy-wide electrification. Electric vehicles, for example, may be unusable following a natural disaster, when electric service may be unavailable for several days or weeks. In addition, evacuation distances for those escaping wildfires or other natural disasters may exceed the range of an electric vehicle on a single charge, or charging stations may become inaccessible.

			• Picking Winners and Losers Hinders Innovation. California policy makers have historically preferred and provided financial and market incentives for solar and wind energy over other renewables, hindering innovation by narrowly defining “renewable” as a list of preferred options, making other technology less cost competitive in California. California also cannot rely 100% on solar and wind—it requires storage when the sun stops shining and the wind stops blowing, or requires a reliable backup generation.

			Battery storage technology often is touted as the response to concerns over reducing the role of natural gas as a clean, fast-ramping resource. However, sufficient battery storage is not yet available at a level necessary to maintain power after dark or when the wind is low, constituting less than 1/10th of 1% of defined renewables in use in California. After closure of California’s last nuclear generating facility, the state’s remaining reliable backup generation will be natural gas. California is lagging on energy storage, and if the state also bans or limits natural gas, Californians will be left with nothing to keep the lights on, a real possibility the state is facing at peak energy usage starting in 2021. Legislators must be sure to keep the physics of the grid top of mind when enacting energy policy.

			Nuclear energy, for example, once was heralded as the clean and green option. France, for instance, is the world’s largest net exporter of clean electricity and provides Switzerland, Italy and Belgium with loads of cheap energy. Back home, Californians have had an ambivalent and inconsistent relationship with energy generation technologies. The flirtation with nuclear power was brief, and the skepticism over costs, unanswered safety issues and unresolved concerns over waste disposal overcame the obvious advantages that nuclear generation represents for climate health.

			California was a world leader in moving generation from coal and oil to natural gas, creating some of the greatest improvements in air quality in the country while making significant progress in reducing GHG emissions. But that progress was already banked by the time that serious climate policy was debated in the last decade, leaving policy makers with the choice of standing still or seeking the next big thing in generating clean electricity. California legislators continue to introduce bills mandating procurement of wind and solar, despite the impracticability of doing so, thereby limiting innovation and technology in other areas of energy production.

			• Renewables Are Just Part of the Mix. Legislators should consider the negative social and environmental externalities of picking one technology over another.

			For example, many solar panels installed over the last several decades are reaching the end of their useful lives. As the number of in-state permitted hazardous waste facilities declines, California is forced to ship its hazardous waste to states or nations with fewer environmental regulations, in effect shifting our problems onto others.

			Batteries too cause unforeseen externalities. Like many consumer electronics, batteries use precious metals that are mined in countries without the rights granted to California workers, without environmental regulations, and where massive amounts of GHGs are emitted during the mining and transport process. The world has a limited supply of lithium, which currently is used to fuel these batteries.

			California’s energy future cannot be a one-size-fits-all approach that chooses a single technology and discourages innovation in other fields.

			• Some California Industries Rely on Natural Gas. For the last few years, legislators and agencies have targeted natural gas production and use, imposing regulatory moratoriums on new gas hookups without first studying the effects, and introducing bills to ban or curtail the use of this baseload, reliable backup power source.

			Some industries cannot continue to operate in California if natural gas is banned. For instance, clay roof tile manufacturers, asphalt companies, mortuaries, and some food production facilities require massively high heating units. Natural gas is the most efficient, and sometimes only source that will allow kilns, ovens and stoves to reach the appropriate temperature. Banning gas means these companies must move out of state, or close all together, requiring more imports and thus more GHG emissions from transport into the state. Given the already-soaring cost of housing, increasing the cost of building materials seems unwise.

			Although the Legislature may recognize this concern, natural gas hookup bans are proliferating at the local government level in an inconsistent and sometimes unthoughtful approach. Even some environmental justice groups are pushing back on these bans. Energy security is also a primary concern and has a dramatic impact on the lives of residents in economically disadvantaged areas of the state.

			• Banning Natural Gas and Oil Production in the State Means More Foreign Imports and Higher Energy Costs. Governor Newsom’s Executive Order N-79-20, issued on September 23, 2020, among other things, called upon the Legislature to ban the use of hydraulic fracturing by 2024. However, proponents of energy policies that ban in-state natural gas and oil production do not acknowledge the substantial unintended consequences of such policies. Banning safe and reliable energy sources increases energy costs for California households and businesses of all sizes; increases California’s reliance on foreign imports of oil and gas; eliminates hundreds of thousands of high-paying California jobs; reduces tax revenue for local and state governments; and decreases the reliability of the state’s energy grid.

			For example, California regularly ranks as having the most expensive gasoline in the United States with prices averaging at least 60 cents higher than the national average. This cost discrepancy is due in part to factors including California’s state excise taxes, costs passed on from climate change regulations (cap-and-trade and the low carbon fuel standard), a reduction in the number of refineries operating in California, and the absence of interstate pipelines, such that transportation fuel can be imported only via ship or truck. Not everyone can afford an electric vehicle or lives and works in an area with sufficient infrastructure to accommodate electric-only vehicles.

			Oil and gas remains the leading energy source powering California’s transportation economy. Although California is anticipated to rely more on renewable energy sources to serve the state’s energy needs, responsible in-state oil and gas production will still be vital to power the homes of its more than 40 million residents, 35 million registered vehicles, 78,000 farms, 145 airports, 32 military bases, and 11 public ports, including three of the nation’s “megaports” (Los Angeles, Long Beach and Oakland). Banning in-state oil and gas production inevitably means more state reliance on foreign crude oil imports. This is evidenced by the year after year increases in foreign imports of crude oil into California (see California Energy Commission, Foreign Sources of Crude Oil Imports to California 2019).

			In 1992, California imported just 5% of the state’s total volume of crude oil. In 2019, California imported almost 60%—the highest share since at least 1982 (see California Energy Commission, Crude Oil Supply Sources to California Refineries). By importing approximately 360 million barrels of crude oil in 2019, California spent more than $22 billion in a single year to buy crude oil from foreign oil producers with poor human rights and environmental records (as of November 4, 2019, the Brent spot price for oil was around $62.52/barrel).
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			Curtailing oil and gas production in California while continuing to import more oil does not lead to lower global emissions or a cleaner environment—it merely shifts California’s oil and gas supply and GHG emissions abroad. Banning in-state production eliminates high-wage California jobs, funds foreign oil regimes with poor human rights records, increases the chance of oil spills correlated with longer transportation routes by rail or boat, and reduces much-needed tax revenue for California. It also jeopardizes the state’s energy resource adequacy, as highlighted by a recent California Public Utilities Commission proposed order directing load serving entities to procure 4 gigawatts of capacity beyond baseline resources to meet a potential resource adequacy shortage beginning in 2021 and rolling blackouts that occurred for the first time in two decades (see Public Utilities Commission memo to parties of record in rulemaking 16-02-007).

			2021 Legislation

			Last year already included the Governor announcing bans on zero-emission vehicles by 2030, bans on fracking in California, bills specifying energy procurement sources, offshore oil production bans, and building and appliance electrification standards. Outright bans, without accounting for the full economic and environmental impacts, miss the whole picture, potentially damage the economy, and do not necessarily contribute to a reduction in global GHGs or a cleaner environment.

			Although anticipating additional legislation targeting in-state oil and gas production, the CalChamber is committed to working with legislators so that they better understand the implication of these policies for California’s economy and environment.

			CalChamber Position

			Energy policy is complex, with known and unknown externalities every time a bill is proposed picking energy winners and losers. The Legislature should be careful to evaluate each policy within the broader system of energy, economy, and the environment. If it does, California can continue to be a leader in global climate change and have the strongest economy in the nation and world. It can work with other states and countries to develop new strategies and technologies. It can allow the bipartisan processes, such as the extension of cap-and-trade, to work. It can continue to support the more than 300,000 jobs directly or indirectly related to the oil and gas industry, all while imposing the toughest environmental laws and regulations in the country.

			For years California focused inward and is on track to achieving its ambitious energy goals. We now can focus outward and be a model for stability. 
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			Energy Policy

			Smart Choices Balance Climate Change, Renewables, and Energy Reliability

			California energy policy is a complex interaction of economics, technological challenges, and environmental considerations, all of which must work together to create a reliable and cost-effective system for delivering energy to millions of homes and businesses across California. Those responsible for the energy grid must balance these considerations while accounting for a constant stream of electrons across the entire West—all of which is interconnected between and among the western states to form the Western Interconnection shown at right. Every electron produced in California—whether renewable, nuclear, natural gas, or otherwise—must be carefully integrated into a complex series of wires, switches, and transformers before flowing into your home or business. All these maneuvers come together to ensure you can turn on the lights when you hit a switch, but also that your toaster doesn’t burst into flames.

			These issues came to the forefront in the summer of 2020, when record heat and changes in California’s energy mix resulted in rolling blackouts not seen in California since the energy crisis in 2000–2001. Energy rates resulting from these decisions affect every California consumer, whether directly through home energy bills or through increased prices of goods and services. Smart and planned integration of renewables into this precarious system of interconnected electrons must be evaluated carefully and not reduced to tag lines.
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			The Basics

			• Energy Grid Is Hybrid Federal and State System. All the electricity in the Western Interconnection is tied together and, by design, must operate at a constant frequency of 60 hertz (Hz). This complex series of interconnections is managed by a series of balancing authorities, the largest of which, the California Independent System Operator (CAISO) is located in California and encompasses part of California and Nevada.

			The legal authority to regulate the energy grid across the United States is split between the state and federal governments. The federal government, through the Federal Energy Regulatory Commission (FERC) governs transmission of energy, as molecules of energy do not respect state boundaries and travel in interstate commerce, which the U.S. Constitution deems a federal issue. The states control decisions such as power plant siting, procurement, and in-state retail sales—the end use to homes and businesses. FERC retains governance over the CAISO and balancing authorities to the extent they transmit energy across power lines.

			• Renewable Portfolio Standards and Integrated Resource Planning. While FERC governs transmission of energy, California retains jurisdiction to make decisions regarding wholly in-state production and retail sales of energy. California’s energy portfolio uses a mix of energy sources that allows use of California’s abundant natural resources when the wind is blowing and the sun is shining, but still allows for sufficient power to ensure that you can turn on your lights at night or charge your electric car when these natural resources are scarce.

			To that end, natural gas, large hydroelectric plants, nuclear, and minor amounts of coal are still in the portfolio mix. The largest portion of renewables (approximately 70%) consists of solar. While solar is a vast resource during the daytime, it also can be an unpredictable and intermittent energy resource. In response to growing climate change concerns, California adopted the Renewable Portfolio Standard (RPS) program in 2002, requiring first private utilities, and then public utilities, to procure a certain percentage (20% at the time) of “renewable” energy resources. Categories of resources that qualified as “renewable” initially included things like solar, wind, municipal waste combustion, and small, existing geothermal plants.

			Over the last 17 years, the Legislature has fussed with the definition of renewable. In 2018, the Legislature passed SB 100 (de León; D-Los Angeles), which increased the goal from 60% to 100% by 2045. California’s utilities are currently on track to meet RPS requirements.

			The Policy Concerns

			• Peak Energy Usage Has Changed. As each new bill pushes the renewable energy threshold, regulators, utilities, and ratepayers alike have to decide how to meet and pay for demand to maintain the complex grid described above. At peak sunlight, California produces too much energy and must curtail (shut down) production at solar and wind facilities. At the same time, California must ramp up its production at peak energy usage.

			Over the years, as a result of many factors, including electrification of buildings/cars and increases in population, California’s peak energy usage has shifted slightly later, after sunset. Therefore, solar cannot provide the power needed to meet peak demand. Fast-ramping, responsive resources must be available to meet this demand if Californians are going to continue to keep the not-so-proverbial lights on.

			The CAISO maintains a real-time look at the sources of energy supply and current renewables at www.caiso.com/TodaysOutlook/Pages/supply.aspx.

			CAISO had predicted a significant shortfall in reliability capacity at peak usage (when solar cannot help) starting in the summer of 2021, and complications stemming from a variety of factors sped up this shortage to 2020. Historically, natural gas has been used to handle the shortfall and keep the lights on, but these facilities have been closing in increasing numbers due to legislative and regulatory targets on fossil fuels. (See Business Issues article on “Choosing Winners and Losers” for a discussion of the problems with banning certain resources.)

			• Rolling Blackouts in 2020. For the first time in 20 years, California experienced rolling blackouts at more than 400,000 homes and businesses as energy demand outpaced the state’s ability to generate power. The blackouts were the result of a combination of record-breaking heat waves, the change in peak usage noted above, a lack of ability to purchase power from outside the state due to increasing renewable mandates, and the lack of availability of fast-ramping power sources like natural gas. 

			According to filings, the CAISO had been predicting energy shortfalls like this for several years, resulting in an extension of some natural gas plants in summer 2020 to meet predicted shortfalls starting in the summer of 2021. Summer 2020 has made clear that these shortfalls are real. These short-term emergency issues should create urgency for the Legislature to engage in a longer-term policy discussion over renewable integration, the role of natural gas and other fast-ramping power, as well as renew the discussion around regionalization of California’s energy grid to more cost-effectively purchase and sell power between states.

			• Storage Technology Is Still in Its Infancy. Environmental groups have targeted natural gas plants in California, either by sponsoring legislation to ban all fossil fuel energy production, or banning new natural gas hookups in construction, but natural gas remains the state’s go-to for reliability and peak usage because natural gas is cleaner burning than coal and is “fast-ramping,” meaning that energy regulators can easily turn up or turn down the volume as needed when renewables are not available to meet demand.  Reliability depends upon flexible resources that can be summoned on demand.

			Much interest surrounds development of storage solutions, with studies to evaluate batteries, pumped hydro or kinetic storage (where water or heavy objects are hoisted up a hill using cheap and abundant solar electricity during the day until peak demand, where gravity is holstered to create energy when the water or objects are allowed to move back downhill), conversion of hydrogen to natural gas, and other technology.

			Storage solutions are discussed as if they are already in place, waiting to be utilized. The problem arises because this technology has not been fully developed to the extent that it constitutes a significant portion of California’s energy mix. Batteries currently make up less than 1/10th of 1% of renewables in California. What happens if we rely primarily on solar and batteries as backup, but the sun doesn’t shine for several days in a row, or wildfire smoke covers solar panels?

			California does not yet have energy storage at anything approaching the scale necessary to meet peak energy demand and still needs natural gas to keep the lights on. Even if planned energy storage projects are pursued, they take years to obtain proper permits, build and become operational. Relying too heavily on one technology over another caused this reliability shortfall. California must take actions that encourage, not discourage, public and private investment in new and varied solutions. We must make thoughtful choices to avoid blackouts if there is a reliability shortfall as predicted in 2021.

			• Rates Are High and Increasing. Every energy policy decision the state and federal governments make has a direct impact on California ratepayers. Utility companies must comply with these mandates, and these costs are passed along to California ratepayers by the California Public Utilities Commission. The U.S. Energy Information Administration, which conducts independent analysis of energy data, notes that California has the nation’s sixth highest retail price of electricity in the residential sector. In 2018, industrial consumers paid an average retail price of 13.2 cents per kilowatt hour (kWh)—compared with 6.92 cents nationally—and commercial ratepayers paid more than 16 cents—compared with 10.27 nationally.

			In debating sound energy laws, policy makers throw around different statistics on California energy rates. For instance, it often is touted that Californians use less in terms of kWh than residents in many states, which is true largely because of the shift toward electrification and end-user conservation efforts. However, California per kWh rates remain among the highest in the nation—even in states that similarly use little to no coal.

			Legislative Action in 2021

			Utilities now are required to obtain 100% of energy from renewable sources by 2045. A 100% renewable goal increases the challenges to integrate existing and future renewables into the energy grid, rapidly develop storage technology, and avoid crises when wind and solar cannot meet the state’s energy demands. This issue was made all the more relevant by a changing workforce working from home, shifts in peak energy usage, and the rolling blackouts last summer.

			The California Public Utilities Commission ordered additional procurement and extended the life of some natural gas plants in order to meet short-term reliability needs and keep the lights on this summer. However, these last-minute procurement decisions all come at a steep cost to California’s ratepayers. Better planning is necessary to avoid issues like this in the future.

			The California Chamber of Commerce expects legislation may include:

			• issues surrounding reliability procurement—including ensuring the availability of fast-ramping resources like natural gas;

			• storage—including batteries, pumped hydro, and other nascent technologies; and

			• a discussion about how to deal with renewable goals as traditional utilities continue to change in California.

			CalChamber Position

			Legislation that continues to push the renewable threshold without consideration of grid capacity, pricing, or energy stability misses the whole picture. The CalChamber supports legislative and regulatory solutions that bring new businesses to California and help employers and the state reduce greenhouse gas emissions in the most cost-effective, technologically feasible manner while allowing flexibility to ensure a stable energy future. California cannot achieve its stated goals as a leader on climate change if it cannot demonstrate a sustainable balance between renewable integration, grid reliability, and cost containment.
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			Greenhouse Gas Regulation

			Market-Based Approach Will Maintain Economic Stability

			California is regarded both nationally and internationally as a leader in climate policy. It is important to remember, however, that California makes up a mere 1% of global greenhouse gas (GHG) emissions, sometimes referred to generically as “carbon” emissions. Where California can make the most impact in further reducing GHG emissions is by serving as a model for a robust, cost-effective cap-and-trade system that encourages linkage with other jurisdictions. This system requires buy-in from all parties—not just government and environmental groups, but from the businesses and industries that will support and implement these regulations.
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			The Basics

			In 2017, California enacted AB 398 (E. Garcia; D-Coachella), reauthorizing and expanding the California Global Warming Solutions Act of 2006, which first authorized the creation of a market-based cap-and-trade system. A bipartisan bill supported by the California Chamber of Commerce, AB 398 solidified California’s future as a leader in the market-based approach to climate solutions.

			Under California’s cap-and-trade, launched in 2013, GHGs are “capped” at a total overall limit, which declines over time. Entities subject to cap-and-trade are subject to individual emission limits (called “allowances”). They then either sell allowances (in the case of fewer emissions) or buy them (in the case of higher emissions) to meet regulatory requirements. In this manner, emissions are both capped and any excess emissions are priced. Proceeds from the sale of these excess allowances are funneled into the Greenhouse Gas Reduction Fund, which is intended to fund GHG reductions in other sectors of the California economy.

			AB 398 extends cap-and-trade through 2030, which provides market certainty and encourages investment. The Legislature also made improvements to the cap-and-trade system, directing the California Air Resources Board (CARB) to evaluate and address carbon credit banking rules to avoid speculation, and to provide additional industry assistance to California businesses that are most susceptible to “leakage”—the climate parlance for the unfortunate fact that environmental regulations sometimes push businesses to relocate out of state, instead causing emissions in a less-regulated state.

			AB 398 also sought to set a hard price ceiling on carbon credits so that businesses could be assured that additional credits would not be astronomically high in future years. In doing so, AB 398 sought to strike a balance between ensuring continued economic growth in California while achieving measurable, tangible GHG reductions.

			The CARB was directed to create regulations to implement AB 398. CARB finalized the cap-and-trade regulations on December 13, 2018. Over many objections by the business and civil rights community, CARB set price ceilings and market speedbumps for the cap-and-trade auction at a level that is inconsistent with “best available science,” and arguably inconsistent with AB 398’s bipartisan mandate. Price ceilings are designed to stabilize markets, prevent runaway costs, encourage additional governments to join the state’s cap-and-trade system, and minimize leakage of California businesses.

			Concerns have become increasingly evident as one of our trading partners—Ontario—withdrew from our cap-and-trade market in 2018. It is important to maintain stability of the market as we move forward with cap-and-trade.

			The Policy Concerns

			• Avoiding New Duplicative Legislation. AB 398 and its companion bill, AB 617 (E. Garcia; D-Coachella), sought to address a large swath of air quality concerns. AB 398 seeks to place a cap on emissions from entities constituting approximately 80% of specified emission sources in California and put a price on carbon. Where AB 398 addresses emissions that are more global in nature (GHGs), AB 617 created a community-based process to address air quality concerns that tend to be more local in nature.

			Despite these far-reaching laws, California continues to enact piecemeal bans and procurement requirements for utilities, agriculture, and energy producers. For example, a bill introduced in 2018 sought to curtail all natural gas electricity production in California, despite cleaner natural gas being used to reduce overall emissions and provide for energy stability (which is in short supply) when solar or wind are unavailable. AB 398 attempted to address some of this duplication, banning local air districts from adopting or implementing an emission reduction rule from a stationary source that also is subject to cap-and-trade. Duplicative legislation hinders economic expansion in this state and is a disincentive for businesses to support wide-ranging market-based approaches in the future.

			• Efficient Use of Greenhouse Gas Reduction Funds. Profits from the credits produced in the cap-and-trade auction have generated more than $12 billion in funding to state agencies for emission reduction programs and projects. The Legislature left flexibility in determining appropriate projects. However, AB 398 established GHG reduction fund spending priorities, including:

			• Air toxic and criteria air pollutants from stationary and mobile sources.

			• Low- and zero-carbon transportation alternatives.

			• Sustainable agricultural practices that promote transitions to clean technology, water efficiency and improved air quality.

			• Healthy forests and urban greening.

			• Short-lived climate pollutants.

			• Climate adaptation and resiliency.

			• Climate and clean energy research.

			The bill also contained certain reporting and oversight requirements to ensure market performance and track progress on emission reductions to ensure California meets its ambitious climate change goals. The Legislature should ensure that GHG reduction funds are directed toward projects that create measurable and substantial reductions in GHG emissions, which is the goal of the cap-and-trade program.

			Although proceeds are used to fund other GHG reduction and environmental programs, California’s cap-and-trade program is designed primarily as an emissions reduction tool. As emissions decrease, so too will proceeds from the cap-and-trade auction. Reactionary policy to reduce proceeds will serve only to further drive down auction prices. California should avoid repeated changes to price floors, price ceilings, and allowances in order to allow the market to work properly to reduce emissions in the covered sectors, and not view cap-and-trade as a revenue source. Instead, the market should work as intended, reducing emissions—and auction proceeds—over time to meet the overall goal for these regulated facilities

			This issue came to a head in 2020, when drastic reductions in emissions in California due to stay-at-home orders reduced the cap-and-trade auction proceeds and there were legislative moves to change cap-and-trade as a result. Cap-and-trade—by design—will have reduced proceeds when GHG emissions are reduced. Thankfully, the Legislature ultimately understood this issue and did not make reactionary changes to the program. Auction results normalized after a few down quarters, and the stability of the cap-and-trade market remained intact. This program will continue to ratchet down on emissions, and revenues will continue to decline as designed.

			Legislative Activity in 2021

			The Legislature will continue to advance climate policies, including introducing bans or limits on industry that already is subject to the cap-and-trade laws. It is important to maintain economic stability of the market-based program. If California is to be a leader in climate change, it must successfully balance scientifically proven GHG emissions with economic growth.

			The California Chamber of Commerce expects continued debate over the use of cap-and-trade funds, which should be directed to programs that demonstrate cost-effective and significant GHG reductions. Changes to the cap-and-trade program to try to increase auction proceeds at the expense of stability of the market must be avoided. The Legislature may also try to introduce alternatives to cap-and-trade, such as a carbon tax or other command-and-control mechanisms that duplicate cap-and-trade.

			CalChamber Position

			The CalChamber supports climate change laws and regulations that are cost-effective, technology-neutral, and promote the use of market-based strategies to reduce GHGs. The Legislature should ensure that any changes to California law safeguard the economy while having a demonstrable impact on GHG reduction and attract private capital to the state.
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			Education

		

	
		
			Education Equity

			Public Schools Need Reopening Strategy, Focus on Disadvantaged Students

			The summer of 2020 saw an outpouring of sympathy and support for Black Americans victimized by racism and discrimination, violence and harassment. The touch points were well-examined: law enforcement, housing, health care, even incidence of COVID-19.

			California was certainly no exception. The Legislature passed dozens of bills that addressed many aspects of race relations, ranging from police discipline and oversight, to admissions to public postsecondary education, and even the racial composition of public companies’ boards of directors.

			The one major public policy area seemingly undisturbed by protests or a legislative response was the plight of California public school students, especially Black and Hispanic students who together account for more than 60% of public school enrollments.

			Proficiency Gaps

			According to the National Center for Education Statistics, proficiency rates for Black and Hispanic students are far less than half that of white and Asian American students. The gaps have grown wider over time.

			
				
					[image: ]
				

			

			The view is no better through the lens of income level. More than 60% of California public school students qualify for free or reduced-price lunches, which is a proxy for family income. Of those students, only about one-fifth meet or exceed proficiency for fourth or eighth grade math or reading.

			The overwhelming majority of these students will eventually work in small and large California businesses, so employers have a keen, even existential, interest in the educational success of these high school graduates. Employers also have an abiding commitment to social cohesion, of which economic opportunity and educational attainment are foundational. 

			School Funding

			Many public school advocates and school employee unions claim that the inability of schools to address the chronic achievement gap is lack of adequate funding. This belief animated the 2020 campaign to enact a split roll property tax measure, Proposition 15, which was defeated by voters. 

			California schools face stiff cost pressures, many arising from public policy choices. Schools are on the hook for billions in employee pension and health care obligations, paying today for promises made years ago. Schools shoulder higher construction costs and utility bills due to state rules and must add new administrative staff to address a raft of state curriculum and programmatic mandates. While well-paid compared with their counterparts elsewhere in the country, teachers face a higher cost of living in California, especially when it comes to rent and housing.

			California public schools and community colleges consume about $84 billion of state and local general tax revenues. Funding per K-12 student has risen from recession lows, and is now approaching the national average. From the depths of the state’s fiscal crisis from the Great Recession in 2011 through 2018, per pupil spending increased by 37%, compared with 19% nationally.
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			The Legislative Analyst has estimated that the strong income tax revenues in 2020 are sufficient to reverse all the payment deferrals implemented for the current budget year, improving cash flow and providing further hedges against future tight budgets. Therefore, school finances are in a much stronger financial position going into 2021 than policy makers had feared earlier.

			Even as state voters last November turned their thumbs down on what would have been the largest tax increase in state history, voters overwhelmingly approved local school taxing measures.

			Voters passed 80% (48 of 60) of local school construction bond proposals, which require long-term increases in property taxes. Voters also passed 77% (10 of 13) of local parcel tax measures (a form of property taxation), which required two-thirds approval of local voters.

			Voters are discriminating when it comes to increasing taxes on themselves for schools, apparently more confident they can watchdog spending and performance when tax revenues are approved locally than when included as part of a massive statewide increase.

			What seems intuitive to voters is demonstrated by school district behavior as it affects the most disadvantaged and needy pupils.

			Local Control Funding Formula

			In 2013 at the urging of Governor Edmund G. Brown Jr., the Legislature approved a new school finance scheme that intended to concentrate more resources at schools with disadvantaged students. The “Local Control Funding Formula” modified school finance allocations by sending more money to districts with higher shares of students who are low-income or English learners. More than half of all California students are economically disadvantaged. About 1 in 5 are English learners (ELs), compared with 1 in 10 nationwide.

			Researchers from Georgetown University followed the funding formula for the 14 largest urban school districts in California, examining the actual budget allocations over time to individual schools in the districts with the largest enrollment of disadvantaged students. They found:

			• Five of the 14 districts actually spent less per student on their highest-needs schools on average than on the rest of their schools. That means that while the state gave the district more funding for the highest-needs students, districts in San Diego, Los Angeles, Long Beach, Sacramento and Fontana weren’t using any of those dollars to boost spending on schools serving the highest-needs students.

			• In only two of the 14 districts did high-needs schools get a bigger share of the funding formula dollars that their student population generated for the district than the share that a typical district school got.

			• The pattern this study reveals in these districts is disheartening. Although the California state funding formula generates more money for highest-needs students, each district ultimately decides whether and to what extent to pass along those extra dollars to the schools whose students generated those dollars.

			Even in the face of a severe achievement gap, when school districts receive more money to address just these issues, the funding gets processed through the institutional bureaucracy, and more often than not is used for priorities only incidentally beneficial to disadvantaged students.

			The pandemic has only made matters worse.

			Distance learning and the digital divide have further disadvantaged low-income and English learning students, and children in households where working parents have divided attention. Relatively few schools have reopened to in-person instruction and low-income students and English learners have foundered under distance learning. There is evidence that persistent gaps in learning between those students and others have grown during the pandemic.

			State leaders in 2020 took a hands-off approach to guidance for school reopening, much to the frustration of parents and, eventually, state legislators.

			CalChamber Position

			• Articulate a state strategy for school reopening. State officials have rules for most of the economy, from manufacturing to theme parks to playgrounds. Parents, teachers and students deserve some certainty concerning timing and extent of back-to-school rules.

			• Re-start state assessments. Administering statewide assessments will be a significant challenge in this uncertain environment, but delaying these assessments risks the loss of critical information that would highlight opportunity gaps.

			• Better focus resources on most disadvantaged schools. State officials or the Legislature should audit district practices using the Local Control Funding Formula (LCFF) to determine how much of the increased funding is actually benefiting disadvantaged students. The Legislature should reconsider approaches such as Assembly Member Shirley Weber’s AB 575, which would have targeted some LCFF funds to schools with lowest performing student subgroups. The bill never received a committee hearing.

			• Empower students and parents to push back against institutional inertia. Since a fundamental problem in education is insufficient commitment and urgency by the responsible adults to improving educational outcomes, the solution is to change the power dynamic for students (and their parents) to increase their influence in the delivery of quality outcomes—and in particular for those students with the least power. Policy makers and advocates should consider the lessons of the Vergara v. California lawsuit to explore strategies to improve the voice of parents and students in public schools.
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			Environmental Regulation

		

	
		
			Endangered Species

			Rules Should Balance Human Needs, Economic Impacts, Species Protection

			The federal Endangered Species Act (ESA) of 1973 protects a wide variety of wildlife species that are threatened with extinction. Since the beginning of his administration, President Donald J. Trump repeatedly stated that the ESA was ineffective and that new regulations would be introduced to roll back to the pre-Obama-era regulations. California legislators twice proactively responded with legislation that required immediate protection for any federally listed species under the California Endangered Species Act (CESA) should a federal rollback occur, but neither bill was successful. The state Attorney General sued the federal administration. The change in administration at the federal level could reduce activity on endangered species issues in California.

			Background

			California is one of a handful of states that is subject to regulation by three endangered species laws—the federal Endangered Species Act, the California Endangered Species Act, and the California Fully Protected Species Act. Endangered species laws require that no activity be allowed which threatens the well-being of the listed species unless permission to “take” the species is granted. “Take” is defined in Section 86 of the state Fish and Game Code as “hunt, pursue, catch, capture, or kill, or attempts to hunt, pursue, catch, capture, or kill.”

			In California, the Department of Fish and Wildlife (Department) may authorize individuals to take an endangered species for scientific, educational or management purposes and may require mitigation measures. Fully protected species may not be taken or possessed at any time, and no licenses or permits may be issued for the take, except for collecting these species for necessary scientific research and relocation of bird species for the protection of livestock.

			Federal endangered species law has similar provisions for take and in addition, federal law requires critical habitat designations within one year of listing. Critical habitat is a “specific geographic area(s) that contains features essential for the conservation of a threatened or endangered species and that may require special management and protection. Critical habitat may include an area that is not currently occupied by the species, but that will be needed for its recovery.” California, unlike federal law, does not list insects.

			The process for listing a species as endangered or threatened generally begins with the species being placed on the candidate list while undergoing consideration. Once information has been collected, a decision is made to either start the process to list the species as endangered/threatened or leave the species on the candidate list because not enough information is currently available to list it, or the species is found not be endangered/ threatened and should be removed from the candidate list.

			Federal Activity

			The U.S. Fish and Wildlife Service (USFW), the National Oceanic and Atmospheric Administration (NOAA) and the National Marine Fisheries Service (NMFS) pushed through many changes to ESA during the Trump administration. These changes did not alter the letter of ESA, but they did change how the federal government enforced the regulations. The new language dealt with adding species to or removing species from ESA protections and designating critical habitat; revised some definitions to provide more clarity and consistency; rescinded a blanket rule that automatically gives threatened species the same protections as endangered species in most cases but allows use of economic impacts information, though not in the determination to list a species. These rules do not apply to species already listed, only to prospective listings.

			Numerous environmental groups and state attorneys general proceeded to sue the federal administration over the changes, alleging they are illegal because they’re not grounded in scientific evidence. California Attorney General Xavier Becerra said, “We don’t look to pick a fight every time this administration decides to take an action. But we challenge these actions by this administration because it is necessary.” Industry groups ranging from gas companies to utilities to ranchers praised the new rules, saying they lead to “the reduction of duplicative and unnecessary regulations that ultimately bog down conservation efforts.”

			California Activity

			The California Fish and Game Commission (Commission) placed 11 species on the candidate list in 2019–2020. Noteworthy are the listings for four bees and the western Joshua tree.

			The Issue: Are Bees Fish? No, Court Opines

			The Sacramento Superior Court upheld a challenge to a Commission decision to list bees as candidates for protection under CESA in Almond Alliance et al. v. California Fish and Game Commission. The decision reinforces a long line of authority dating back several decades that insects are not subject to protection under CESA. The Commission has 180 days from the date of the decision to appeal. 

			California law defines candidate species as “a native species or subspecies of a bird, mammal, fish, amphibian, reptile or plant that the Fish and Game Commission has formally noticed as being under review by the Department of Fish and Wildlife for addition to either the list of endangered species or the list of threatened species, or a species for which the commission has published a notice or proposed regulation to add the species to either list.”

			In June 2019, environmental groups petitioned the Fish and Game Commission to list the Crotch bumble bee, Franklin’s bumble bee, Suckley cuckoo bumble bee, and the Western bumble bee as endangered under the CESA for protection, claiming that increased agricultural activity has resulted in increased use of crop-protection materials and competition with managed honeybees. The petition included a list of proposed remedies such as permanently leaving farmland untilled (fallowed), restricting grazing, and restricting herbicide and pesticide usage, which are all measures that jeopardize the viability of agricultural operations. The Commission declared the bees to be candidate species in June 2020. The Department was scheduled to deliver a status review report in December 2020. Several agricultural organizations have already sued, claiming the Commission lacks the authority to list the bees on the precedent set in 1980 regarding butterflies, as discussed below. The suit hinges on whether bumble bees are fish.

			In 1980, the Fish and Game Commission tried to list two butterfly species as endangered using the following reasoning:

			• The definitions of endangered and threatened species expressly include fish.

			• Section 45 of the Fish and Game Code expressly defines “fish” to include invertebrates.

			• Insects are invertebrates.

			• Insects are therefore fish.

			• Insects may be listed.

			The Office of Administrative Law rejected the reasoning that insects are fish and the Fish and Game Commission did not pursue the listing. Agricultural groups pursued the same argument in their lawsuit: bees aren’t fish.

			The Issue: Is Climate Change the Reason for the Decline in Western Joshua Trees?

			A month after the Commission voted to make the western Joshua tree a candidate for listing as a threatened species, several trade groups and a high desert town sued to block the protections granted to the desert tree. It was the first time climate change was used in a petition to list a species under CESA. According to government scientists, the last five years have been the five hottest in recorded human history, and further, local researchers predict that rising temperatures could wipe out Joshua trees from wide swathes of Southern California by the end of the century. Allowing climate change as a reason to list a species as endangered expands the criteria for which a species can be listed.

			The lawsuit is not challenging the merits of whether Joshua trees should be protected. Rather, it argues that the original petition to protect the species did not meet minimum requirements outlined under the law. Opponents of the petition for listing questioned two critical factors in determining whether a species’ listing may be warranted: information about its “abundance” and “population trend.” The U.S. Air Force provided studies based on aerial photography, literature review, and field surveys, to determine population trends on the Air Force base, one from 1992 to 2015 and the other from 1992 to 2017. The Commission found neither study to be compelling evidence. One study clearly showed the tree population was “stable to increasing” while the other in an earlier fire area found the tree population was “stable.”

			The Commission carved out 15 shovel-ready solar projects in Kern and San Bernardino counties that could move forward regardless of the plant’s new status. No such consideration was given development projects or city plans for infrastructure expansion.

			The western Joshua tree status at the federal level also will be decided in the courts, as the environmental advocacy group WildEarth Guardians is fighting the USFW’s refusal to list the species as threatened.

			Anticipated Activities in 2021

			The Fish and Game Commission and the Department of Fish and Wildlife continue to accept petitions to list various plants and animals as threatened or endangered. The Department will continue to gather information on the candidate species to form its reports.

			Every effort should be made to provide economic impact information about proposed listings to the Department as early as possible. Attendance and participation at Fish and Game Commission hearings is crucial to provide testimony and information on the real effects of regulations.

			There is a possibility that legislation will be introduced expanding CESA to include insects as a category.

			CalChamber Policy

			Endangered species protection continues to confront and confound business activities in California. Housing, transportation, agriculture and basic infrastructure needs—including water, gas, electricity and alternative energy sources like wind and solar—are complicated by encroaching environmental laws such as the federal and state endangered species acts. It becomes a balancing act to provide basic human needs and species protections while trying to invigorate business productivity that adds to a stable economy.

			The CalChamber supports reforms to state and federal laws that achieve a balanced approach between environmental protection and social economic progress. Environmental regulations should be based on sound science, subject to peer review. Economic impacts should be evaluated to ensure that the benefits outweigh the social costs of imposing mitigation measures.
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			Hazardous Waste Operations

			Legislature Must Bring More Certainty to Hazardous Waste Operations

			The extraordinary time and costs associated with the permitting process in California make in-state processing of hazardous waste economically uncompetitive with out-of-state hazardous waste processing facilities. Yet, permitted hazardous waste facilities in California are a vital component of the state’s economy and perform essential functions related to military defense, recycling hazardous waste, remediating contaminated sites and protecting public health. More than 1.8 billion pounds of California hazardous waste is disposed of in California facilities each year. This article provides background about the current state of hazardous waste management in California and summarizes seminal recent legislative and regulatory developments that will have an impact on California’s hazardous waste management for years to come.

			Background

			The federal Resource Conservation and Recovery Act (RCRA) of 1976 is the primary law governing the disposal and treatment of hazardous waste. RCRA is a comprehensive “cradle to grave” regulation that imposes stringent record keeping and reporting requirements on generators, transporters and operators of treatment, storage and disposal facilities handling hazardous waste. The California Department of Toxic Substances Control (DTSC) regulates the handling, management and remediation of hazardous substances, materials and waste, and administers the federal RCRA program in California.

			Over the last several years, DTSC has struggled with significant public relations issues, including decreased stakeholder confidence and public trust arising out of the mishandling of hazardous waste facility permitting and enforcement, resulting in contamination and neglected cost-recovery efforts for cleanups across the state. These problems have led to an accumulation of 1,661 projects totaling almost $194 million in uncollected cleanup costs dating back almost three decades.

			DTSC, the former Brown administration and the Legislature took several actions over the last few years to try to restore public confidence in DTSC. These efforts included budget augmentations and numerous statutory changes aimed at helping DTSC fulfill its mission to protect California’s people and environment from the harmful effects of toxic substances by restoring contaminated resources, enforcing hazardous waste laws, reducing hazardous waste generation, and encouraging the manufacture of chemically safer products.

			Some of these reforms have imposed additional unnecessary costs and burdensome requirements on permitted hazardous waste facilities operating in good faith and in full compliance with California law. The number of hazardous waste facilities in California is declining steadily each year, with just 80 permitted facilities operating today to manage the waste of 40 million Californians.

			Elimination of Flat Fee Leads to Substantial Cost Increases to Permitted Facilities

			Historically, hazardous waste facilities seeking to obtain a hazardous waste permit had two options. They could either pay DTSC a flat statutory fee or enter into a reimbursement agreement where DTSC would be paid by the hour for staff time spent on processing the application.

			In an effort to recoup the costs associated with processing RCRA permit applications, DTSC proposed budget trailer language in 2016 to eliminate the flat fee option for applicants and to instead require a reimbursement agreement in all circumstances. That budget trailer language, labeled a job killer by the California Chamber of Commerce, was later inserted into SB 839 (Committee on Budget and Fiscal Review), the natural resources budget bill, which the Legislature passed and Governor Edmund G. Brown Jr. subsequently signed. From the CalChamber’s perspective, DTSC’s proposal was akin to handing DTSC a “blank check” to process permit applications that would discourage these facilities from further modernizing and improving their infrastructure. In addition, there was uncertainty whether DTSC could charge applicants for the agency costs to handle fee disputes—a serious disincentive to questioning the agency’s oversight fees. 

			As the regulated community predicted, the DTSC proposal led to intractable disputes, additional delays in the permitting process, and unpredictable costs that have driven many facilities to close. Today, there are only 81 permitted hazardous waste facilities left operating in California, including the seven facilities operated by the military, and 28 Post Closure Facilities (closed and going through final remediation), that provide for the treatment, storage or disposal of substances regulated as hazardous waste under federal and state law for all of California.

			Compare that to 2006 when there were 137 permitted hazardous waste facilities operating in the state. At this closure rate, California is on a trajectory to have an inadequate number of permitted operating hazardous waste facilities to process the almost 2 billion pounds of hazardous waste produced each year. When there are inadequate permitted hazardous waste facilities in-state, California entities ship their hazardous waste to neighboring states or even other countries, like Mexico, where regulations are far less stringent and hazardous waste often is treated as garbage.

			DTSC Regulations Implementing SB 673 Will Further Complicate and Increase Costs for Permitted Hazardous Waste Facilities

			In October 2015, Governor Brown signed into law SB 673 (Lara; D-Bell Gardens; Chapter 611, Statutes of 2015). SB 673 was enacted in response to public and legislative concerns about DTSC’s shortcomings in implementing the hazardous waste facility permitting program in California and to prevent the recurrence of administrative failures. The Legislature required DTSC to adopt regulations establishing or updating criteria used in determining whether to issue a new or modified hazardous waste facilities permit, or to renew a permit, which may include criteria for denying or suspending a permit.

			DTSC chose to implement SB 673 by dividing the regulations into two tracks. Track 1 regulations were approved by the Office of Administrative Law on October 24, 2018 and went into effect January 1, 2019, while regulations for Track 2 are still in draft concept. The regulations adopted and developed under both tracks are controversial for the regulated community.

			• Under the Track 1 regulations, DTSC created new permit criteria that assessed a facility’s compliance history, data for a community profile, financial responsibility, training for facility personnel, and a health risk assessment for facility operations before granting a new permit or permit renewal.

			Although the Violations Scoring Procedure (VSP) regulations were supposed to establish a systematic process for evaluating and characterizing a hazardous waste facility’s compliance by assigning numerical scores, the VSP is unlikely to provide clear and objective criteria for making permit denial and revocation decisions. The VSP scores are inherently subjective despite DTSC’s attempts to give the appearance of empiricism. Although the result of the VSP process would be a numerical value, the process itself is flawed because it is based on a cascading series of subjective DTSC decisions. The process of evaluating the nature of past violations—especially when viewing how such violations should affect a facility’s ability to continue operating—is an extraordinarily complicated, technical and data-driven inquiry that will have the unintended consequence of dissuading permittees from ever settling with the agency. 

			• Under Track 2, DTSC is developing regulations that create additional permit criteria to address cumulative impacts on vulnerable communities. Under these proposed regulations, DTSC proposes to establish minimum setback distances from locations such as schools, daycare centers and hospitals, as well as a process to place additional restrictions on facility operations based on cumulative impacts.

			Although the CalChamber supports reducing cumulative public health and environmental impacts from multiple sources of pollution on vulnerable communities in California, the regulations attempt to mitigate impacts driven by unrelated sources or socio-economic stressors that are independent of facility operations but otherwise contribute to overall community vulnerability. Permitted hazardous waste facilities should be responsible for mitigating environmental and human health impacts related to their facility operations and within their control to mitigate.

			The regulations already adopted under Track 1 and currently being pursued under Track 2 could discourage renewal of hazardous waste facility permits or lead to additional hazardous waste facility closures in California. As more California hazardous waste facilities close, a larger volume of California’s non-RCRA hazardous waste will be exported to other states where it will be managed as ordinary solid waste, or worse, illegally dumped.

			Permit Streamlining for ‘Good Actor’ Hazardous Waste Facilities Fails

			In 2018, the CalChamber led a coalition to support AB 2606 (Fong; R-Bakersfield), which would have addressed directly the unsustainable permit fees that are forcing California’s permitted hazardous waste facilities to close by requiring DTSC to process permit renewal applications for “good actor” hazardous waste facilities in an expedited manner. AB 2606 received strong support from the U.S. military, which operates seven hazardous waste facilities in California, and bipartisan support in the Legislature. Unfortunately, AB 2606 was held in the Senate Appropriations Committee after DTSC stated it would need to hire 22 full-time employees, a statement the CalChamber disputed.

			In 2019, Assembly Member Vince Fong introduced AB 655, a substantially similar version of AB 2606. Unfortunately, due to insufficient support, the author tabled the bill before it even reached its first committee hearing. It is unclear whether the author plans to try to move a similar proposal in 2021.

			Overhauling DTSC through Creation of a Board

			Over the years there have been numerous unsuccessful legislative attempts to overhaul DTSC into an organization that is more transparent and accountable in its decision making.

			• In 2020, Governor Gavin Newsom announced revamping DTSC in his proposed 2020 budget by installing an oversight board to set fees and hear appeals of agency decisions. The five-member board was proposed to be funded with $3 million from the General Fund and to have the authority to set fees that companies pay for managing hazardous waste and toxic substances.

			• The Legislature had similar overhaul ideas, but with a more balanced approach. Assembly Member Cristina Garcia (D-Bell Gardens) and a dozen other lawmakers proposed a legislative overhaul to DTSC (AB 995) that would have created a five-person board to serve as the policy setting body for DTSC and to have the power to decide permit appeals and be the DTSC’s public interface. AB 995 also would have made a number of statutory changes to permitting deadlines and improved the department’s financial assurances requirements.

			Assembly Member Garcia also proposed to create a fee task force led by the Secretary of the California Environmental Protection Agency (Cal/EPA) and including representatives from environmental, environmental justice, and industry that would be charged with conducting a comprehensive evaluation of DTSC’s fee structure to identify a funding structure that would provide sufficient resources for DTSC to carry out its statutory mandates. With AB 995, industry and environmental groups were aligned in their desire to eliminate inefficiencies at DTSC that resulted in delayed permitting decisions and contaminated sites sitting without funding or movement. AB 995 passed both the Senate and the Assembly. Unfortunately, the bill met its demise with the Governor’s veto. His veto message stressed the need to pass his budget fund before reforms could be made. This very issue is expected to arise again in 2021–2022.

			CalChamber Position

			The CalChamber supports treating, storing, and disposing of hazardous waste in California. The California protocols dealing with hazardous waste are more rigid than those of any other state, resulting in the processing of more hazardous waste into nontoxic form and sending less hazardous materials into landfills. To this end, the CalChamber endorses California’s policy of managing its own hazardous waste and not exporting it to other states or nations where protocols are either nonexistent or far less stringent, resulting in less environmental protection.

			The CalChamber supports polices that ensure DTSC issues hazardous waste permits in a timely and cost-effective manner and that permit applicants are subject to clear and predictable procedures. Conversely, the CalChamber opposes policies that exacerbate the closure of California hazardous waste facilities by creating unpredictable permitting criteria and unnecessarily increasing costs. Fee increases must be reasonable and tied to streamlined and effective activities at DTSC, and must include input from industry.
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			Health Care Affordability

			Market Forces, Flexibility in Benefit Design Among Key Elements

			Health care accessibility is a primary concern for everyone. Politicians have various ideas about how to ensure each person has access to quality health care; however, all theories lead to one main issue: affordability. Concerns about affordability are ubiquitous amongst Californians regardless of whether they obtain health care coverage through an employer-sponsored plan or a public exchange.

			Many Californians are enrolled in an employer-sponsored health plan, meaning ever-increasing premiums are of the utmost concern. What’s causing premiums to rise and addressing overall health care cost increases will likely be a fundamental component of California’s 2021 legislative package.
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			Health Care Coverage and Spending

			According to the California Health Care Foundation, 18 million of 32.7 million insured Californians had health care coverage through an employer-sponsored health plan in 2019. Clearly, health care coverage is obtainable in our state. However, is it affordable? 

			California employers and employees spent $144 billion on health care in 2019—$27 billion was spent by employees on premiums while $100 billion was spent by employers on premiums. The average premium for family coverage has increased 22% over the last five years and 55% over the last 10 years. Since 2002, premiums for the average family health plan in the employer market have increased 133%. The 2020 Kaiser Family Foundation Employer Health Benefits Survey indicated that, for job-based coverage, the average annual premium for single coverage rose 4% in the last year, to $7,470. The average annual premium for family coverage also rose 4% in the last year, to $21,342, which is nearly one-third of the state’s median family income.

			California pays more for common health care services than the rest of the United States and price disparities abound within the state itself. When doing a national analysis, the average price of childbirth in California was more than $11,000. Nevada and Arizona had average prices below $8,000. 

			When attention is turned to California’s intrastate spending, prices vary geographically. For example, a vaginal delivery on average is $13,855 in Northern California while it’s $11,202 in Southern California. That is a 24% difference. A colonoscopy in Northern California, on average, is $1,007 while it is $887 in Southern California. Inpatient spending differences are even more dramatic when comparing Northern and Southern California. Inpatient procedures, on average, are $223,278 in Northern California while they are $131,586 in Southern California—a 70% difference. 

			While prices vary across the state, health care spending in and of itself has increased over the last 10 to 15 years. This includes spending on prescription drugs, office-based care, and inpatient care. From 2014 to 2018, total health care spending increased 18.4% for employer-sponsored enrollees. Interestingly, while spending has increased, hospital utilization has decreased.

			Hospital commercial patient volume decreased 15% from 2008 to 2018, according to the California Office of Statewide Health Planning and Development (OSHPD). During that same timeframe, total hospital spending for commercial patients rose 283%.

			According to OSHPD data, recently extracted by Dr. Glenn Melnick, as of 2016 California hospitals were, on average, billing patients $19,649 per day. Of that billed amount, hospitals received, on average, $7,900. Compare that figure to 2008 when billed charges per day averaged $12,453 with a net of $4,400.

			The cause of increased health care costs for employer-based plans is likely due to multiple factors, including high health system concentration, government mandates, increased administrative costs, California hospitals being required to retrofit—the costs of which are passed onto patients, and an aging population. To address these growing costs, the Legislature has introduced various proposals, including a few set forth below.

			Attorney General Overreach Will Not Rein in Costs

			During the 2020 legislative session, Senator Bill Monning (D-Carmel) authored SB 977 in an effort to control health system affiliations and manage large health system pricing by enhancing the Attorney General’s power over market activity. The California Chamber of Commerce was part of a large and diverse coalition that opposed this bill.

			The legislation would have required a health care system, private equity group, or hedge fund to provide written notice to, and obtain the written consent of, the Attorney General before a change in control or an acquisition between the entity and a health care facility or provider. Under the bill, health systems would have had to demonstrate that their proposed market activity would result in “in a substantial likelihood of clinical integration, a substantial likelihood of increasing or maintaining the availability and access of services to an underserved population, or both.” If this prerequisite was not met, then the market activity would be denied. Thus, the bill created the presumption that all market activity was anti-competitive unless and until health systems proved otherwise.

			While the author argued that the bill was intended to address increasing health care costs, opponents argued otherwise. The bill would have bestowed unprecedented power upon the Attorney General while characterizing all health system market activity as anticompetitive from the start. Further, the Attorney General already has a panoply of laws to utilize when regulating this market activity. This power was put on full display when the Attorney General entered into a $575 million settlement agreement with Sutter Health in relation to consolidation claims in October 2019.

			Additionally, it must be noted that health system consolidation is only a piece of health care cost increases.

			Last, imposing burdensome regulations on health system consolidation during a pandemic could actually harm patients and providers. Before the surge at the end of 2020, COVID had caused a substantial decrease in the number of hospital patients. Admissions were down 9.7% while emergency department visits had declined 22.5 (presentation to Assembly Health Committee, October 27, 2020, slide 14). California will likely see health system affiliations, consolidations, mergers and acquisitions in the next year as a result of reduced patient census causing financial strain on these systems. This market activity will certainly be necessary for care to continue in certain communities.

			Single-Payer Health Care: Not the Affordability Answer

			Some legislators and even Governor Gavin Newsom have identified the single-payer model as an answer to affordability issues. However, this system is convoluted and expensive. Personal freedom and choice are precluded in a single-payer system, forcing every resident to use an assigned system or physician rather than a health plan or physician of their choosing. Additionally, a single-payer health care system can result in decreased quality of care because competition is eliminated and rates are set by the government. Under such a system, each type of health care provider is designated a set payment amount; thus there is no incentive to provide higher quality of care or be innovative in the care provided.

			In 2017, the Senate Appropriations Committee’s analysis on SB 562 (Lara; D-Bell Gardens), a bill that would have created a single-payer system in California, found the cost would be approximately $400 billion. This estimate is uncertain, however, as federal waivers would have to be obtained for all federal programs that provide funds for payment of health care services, such as Medicare, Medicaid and others. Even if all current employer and employee spending on health care were shifted over to a single-payer system, there still would be a shortfall of $100 billion.

			To address this significant cost, the Legislative Analyst’s Office identified a 15% payroll tax increase as the most likely source of funding for a single-payer health care system. Vermont attempted to enact a single-payer system in 2011, but the efforts were derailed when an 11.5% payroll tax on businesses and an individual income tax increase of up to 9.5% were proposed. 

			A payroll tax increase to finance single-payer health care would not only have a detrimental impact on businesses in California, but it would likely discourage companies from locating and establishing businesses here. Additionally, payroll tax increases would likely lead to job layoffs as existing businesses and employers would be forced to cut costs to sustain the added new tax burden.

			CalChamber Position

			Californians need to have access to affordable, quality health care. The cause of health care cost increases is multifactorial and addressing the issue requires a holistic approach. Coverage mandates, cost sharing caps, cumbersome administrative requirements, and Attorney General overreach are not the answer. Affordable health coverage requires market forces playing a predominant role, allowing employers flexibility in benefit design, giving health plans and insurers an opportunity to offer more affordable coverage to employers by controlling the size of their provider networks, and allowing for price transparency at the point of care. 
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			A Prescription for Pharmaceutical Cost Containment

			Mandates, Cost-Sharing Caps Lead to Higher Costs, Less Access

			Health care spending in the United States is on the rise and a major component of that increase is escalating prescription drug costs. By no means is California immune from this spending surge. Health plans pay more money, year after year, for prescription drugs, which is a major element in explaining why employer-sponsored health plan premiums are increasing.

			When the legislative year began in 2020, Governor Gavin Newsom proposed to create the Office of Health Care Affordability. The office was intended to stem the tide of high health care prices in California. When COVID-19 struck in March 2020, focus turned away from the office and it took a backseat to crisis management and anticipated budget shortfalls. However, two pieces of legislation—one successful and one failed—attempted to tackle the prescription drug cost issue. Laws and efforts like those seen in 2020 will likely continue in 2021.

			California’s Prescription Drug Spending

			According to the Department of Managed Health Care (DMHC), health plans paid nearly $9.1 billion for prescription drugs in 2018, an increase of more than $400 million from 2017. Prescription drugs accounted for 12.7% of total health plan premiums in 2018. Health plans’ prescription drug costs increased by 4.7% in 2018, whereas medical expenses increased by 2.7%. Overall, total health plan premiums increased 6.2% from 2017 to 2018.

			The DMHC found that while specialty drugs accounted for only 1.6% of all prescription drugs dispensed, they accounted for 52.6% of total annual spending on prescription drugs. Generic drugs accounted for 87% of all prescribed drugs but only 22.4% of the total annual spending on prescription drugs (DMHC, Prescription Drug Cost Transparency Report for Measurement Year 2018, January 10, 2020).The California Health Benefit Review Program (CHBRP) found that the average list price of brand-name insulin nearly tripled between 2007 and 2018, increasing by 262%.

			“Prescription drug costs are a major contributor to the overall cost and affordability of health care,” said DMHC Director Shelley Rouillard. “Health plans paid more than $400 million more on prescription drugs in 2018 than they did in 2017. This rate of increase outpaces the increase in overall medical expenses, impacting the affordability of health care.”

			When looking at national trends, the Centers for Medicare & Medicaid Services’ National Health Expenditure Data indicates that prescription drug spending increased to $333.4 billion in 2017—a 40% increase from 2007. The Centers for Medicare & Medicaid Services also projected that such spending will continue, climbing to $1,635 per capita by 2027—an increase of 60%. The price of prescription medications rose 62% between 2011 and 2015.

			In 2020, two pieces of legislation attempted to address this issue. SB 852 (Pan; D-Sacramento) and AB 2203 (Nazarian; D-Van Nuys) focused on drug costs in an attempt to rectify the health care cost increase trend.

			California Enters Drug Production and Distribution Market 

			SB 852 was signed into law by Governor Newsom in September 2020. The legislation requires the California Health and Human Services Agency (CHHSA) to enter partnerships resulting in the production or distribution of generic prescription drugs, including insulin.

			SB 852 requires that these generic drugs be produced or distributed by a drug company or generic drug manufacturer that is registered with the Food and Drug Administration (FDA). The bill further requires the CHHSA to enter partnerships to produce a generic drug only at a price that results in savings, targets failures in the market for generic drugs, and improves patient access to affordable medications. When identifying generic drugs to be produced, the CHHSA would also be required to consider drug pricing reports from the DMHC and Department of Insurance and pharmacy spending data from Medi-Cal, for which the state pays the cost of generic drugs.

			The intent of the bill is to leverage California’s purchasing power to increase generic drug manufacturing and, ultimately, lower costs. “The cost of health care is way too high. Our bill will help inject competition back into the generic drug marketplace—taking pricing power away from big pharmaceutical companies and returning it to consumers,” said Governor Newsom. “California is using our market power and our moral power to demand fairer prices for prescription drugs.” 

			According to the bill’s author, Senator Richard Pan, “[the] COVID-19 crisis brought to light glaring gaps in supplies of essential, lifesaving drugs, and medical equipment and supplies. Setting up a structure in which the state of California has its own drug manufacturing capability will help prepare the state for the next pandemic.”

			It remains unclear which drugs the state would manufacture or purchase. However, the new law does require these partnerships to result in savings and improve patient access to medications. The CHHSA must provide a status report to the Legislature by July 1, 2022 outlining all the drugs targeted under this bill. The report also must contain an analysis of how the activities of CHHSA may affect competition, access to targeted drugs, the costs of those drugs, and the costs of generic drugs to public and private purchasers.

			Mandates and Cost-Sharing Caps Not the Answer

			AB 2203 was authored by Assembly Member Adrin Nazarian and attempted to address increasing insulin prices by placing a copay cap on its prescriptions. Specifically, AB 2203 would have established a copayment cap and prohibited health plans from imposing cost sharing for insulin beyond $50 for a 30-day supply and no more than $100 per month total, regardless of the amount or type of insulin prescribed.

			There is no doubt insulin prices have increased dramatically over the years. According to the California Health Benefits Review Program (CHBRP), the average list price of brand-name insulin nearly tripled between 2007 and 2018, increasing by 262%. While this is certainly a sizable price increase, CHBRP’s analysis estimated that nearly two-thirds of DMHC and California Department of Insurance (CDI) enrollees who use insulin have plans with cost sharing already below AB 2203’s proposed caps. However, 38% of enrollees who use insulin, at baseline, would experience changes in cost sharing.

			Despite the bill’s noble intentions, it would have increased costs. Opponents, including the California Chamber of Commerce, pointed out that AB 2203’s proposed cost-sharing caps would have increased health care premiums for employers and employees without addressing the actual problem of drug price increases. CHBRP analyzed the cost impact of AB 2203 and concluded that if the mandate went into effect, it would increase employer health care premiums by nearly $11 million. Individual premiums would increase more than $6 million and employee premiums also would increase over $3 million. Keep in mind, nearly two-thirds of DMHC and CDI enrollees are already below the proposed cost sharing caps, but all enrollees would have had their premiums increase.

			In addition to increased premiums, another shortcoming from the opponents’ perspective was that AB 2203 forced health plans to shoulder the expense and burden of paying for insulin. Drug manufacturers still would have had the ability to charge any amount they deemed appropriate for insulin and insulin users would have been insulated from cost increases by the copay cap. This left health plans in the position of paying the remaining cost, and that increased expense ultimately would have been passed on to employers and employees by way of increased premiums.

			Also worth noting, CHBRP’s analysis found limited evidence from five cross-sectional and retrospective studies on cost-related insulin use/adherence that cost sharing actually affects insulin use and adherence in patients with diabetes. These studies provided limited evidence that higher cost sharing reduces adherence to prescribed insulin use and lower cost sharing increases adherence to prescribed insulin use.

			CalChamber Position

			There is no disagreement that health care costs are rising and making it more difficult for employers and their employees to afford quality, accessible care. Maintaining a viable health insurance market with affordable and accessible pharmaceuticals is important. However, mandates that attempt to contain upfront drug costs on participants in the health care market, rather than the manufacturers who produce it, will ultimately increase premiums on employers and employees. The CalChamber will continue to promote efforts to contain health care costs and improve access to high-quality care while avoiding added burdens and higher costs on employers.
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			California Housing

			Comprehensive Reform of Environmental and Zoning Laws, Process Streamlining Needed

			The COVID-19 pandemic has resulted in unprecedented economic disruptions and accelerated changes already taking place in the marketplace, including more online shopping, an unprecedented number of workers telecommuting and an exodus of workers from expensive cities. In California, these trends are even more glaring as an unprecedented number of employers and employees leave the state for less expensive locales. As the state continues to struggle with a housing crisis that has driven the state’s median home price to record highs, it remains to be seen how these shifts will affect future housing demand and affordability in the Golden State.

			California saw a decline in the number of housing units built in 2020, with a particular falloff in multifamily units (first tuesday Journal with data from U.S. Census Bureau). Despite strong rhetoric out of Sacramento about addressing housing and homelessness, not even a global pandemic could motivate the Legislature to pass meaningful pro-housing production policies in 2020. Only a handful of the more than 100 housing bills introduced to start 2020 made it to the Governor’s desk.

			 The California State Auditor released a scathing new report in November 2020 detailing how California “is failing to build enough affordable housing in part because the state lacks an effective plan for how it will meet the statewide need for affordable housing.” 
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			2020 California Housing Legislation: Strong Start, Weak Close

			Following the defeat of Senator Scott Wiener’s highly controversial housing bill, SB 50, expectations were high that meaningful pro-housing legislation would be developed in 2020. The majority party and Governor Gavin Newsom promised legislation to alleviate the housing crisis and address the increasing homelessness across the state. With Democrats in overwhelming control of all three branches of government, it may have been fairly expected that the majority party would deliver. Unfortunately, the 2020 legislative session began with a bang and ended in a whimper.

			Senate Introduces Comprehensive Housing Package

			The Senate leadership introduced a meaningful package of pro-housing legislation in May 2020 intended to bolster production of new housing and remove existing barriers by further streamlining the development process. The bills were supported by the California Chamber of Commerce and affordable and market-rate housing developers.

			• SB 902 (Wiener; D-San Francisco): Allowed local governments to pass a zoning ordinance that is not subject to the California Environmental Quality Act (CEQA) for projects that allow up to 10 units, if they are located in a transit-rich area, jobs-rich area, or an urban infill site.

			• SB 995 (Atkins; D-San Diego): Expanded the application of streamlining the CEQA process to smaller housing projects that include at least 15% affordable housing. It also broadened application and utilization of the Master Environmental Impact Report (MEIR) process, which allows cities to do upfront planning that streamlines housing approvals on an individual project level. The bill extended and expanded a program that has generated 10,573 housing units and created nearly 47,000 jobs since 2011.

			• SB 1085 (Skinner; D-Berkeley): Enhanced existing Density Bonus Law by increasing the number of incentives provided to developers in exchange for providing more affordable housing units

			• SB 1120 (Atkins; D-San Diego): Encouraged small-scale neighborhood development by streamlining the process for a homeowner to create a duplex or subdivide an existing lot in all residential areas. Such applications were required to meet a list of qualifications that ensure protection of local zoning and design standards, historic districts, environmental quality, and existing tenants vulnerable to displacement.

			• SB 1385 (Caballero; D-Salinas): Extended the state’s streamlined ministerial housing approval process to office and retail sites that have been vacant or underutilized for at least three years to encourage underutilized land zoned for office and retail use to become eligible for residential use.

			Unfortunately, intense opposition and inter-party fighting led to the demise of the entire package.

			Assembly Members Introduce Their Own Housing Legislation

			Unlike the California State Senate, Assembly leaders did not introduce a suite of pro-housing bills. Instead, individual members introduced their own housing production bills in 2020 with minimal success.

			• One of the most promising pro-housing bills introduced in 2020 was Assembly Member Robert Rivas’ (D-Hollister) AB 3155, the “Entry-Level Home Ownership Bill.” AB 3155 proposed to streamline the approval process for smaller unit developments in urban infill areas to bring more affordable home ownership opportunities online for lower- and moderate-income California residents. AB 3155 had broad support from housing advocacy groups, including the CalChamber, California Building Industry Association, Habitat for Humanity, California YIMBY, and SPUR, to name a few, and cleared all Assembly policy committees.

			Unfortunately, the bill was strongly opposed by labor unions and was ultimately held in the Assembly Appropriations Committee despite minimal fiscal impacts to the Department of Housing and Community Development.

			• One of the few successes from the Assembly was AB 2345 (Gonzalez; D-San Diego), supported by the CalChamber and a broad coalition of pro-housing groups because it revises the number of State Density Bonus Law provisions to provide additional entitlement benefits for projects that include qualifying affordable housing, thereby helping more affordable housing projects to pencil out. AB 2345 was signed into law by the Governor.

			What Legislature Should Address in 2021

			CEQA Abuse

			CEQA is not the sole cause of the housing shortage, but it often is a major impediment to housing development in California. CEQA requires local governments to conduct a detailed review of discretionary projects prior to their approval. CEQA protects human health and the environment by requiring lead agencies to analyze the impacts of projects and then require project developers to mitigate any potentially significant environmental impacts.

			But unlike most environmental laws and regulations in California, CEQA is enforced through private litigation and therefore, ripe for litigation abuse that can substantially slow or even stop housing projects when opponents do not want added density in their neighborhood.

			Community resistance to new housing construction also exacerbates the housing shortage. Local communities often fear that increasing housing density will change their neighborhood character, increase traffic congestion, lower their home values, and bring new crime. Local residents often place significant pressure on their local officials to use their land use authority to suppress new development.

			As a result, approximately two-thirds of the cities and counties in California’s coastal metropolitan areas have adopted growth control ordinances that limit housing development. These growth control ordinances are effective at limiting growth and consequently increasing housing costs. One study found that each additional growth control policy a city adopted had a 3% to 5% correlated increase in home prices. And even where local officials do not bend to community pressure, California’s initiative process provides active residents with the ability to circumvent their local officials and intervene in local land use decisions via the initiative and referendum process.

			CEQA can add significant cost and time to the housing development process. Even the threat of litigation can discourage developers or substantially raise the costs to develop housing, as developers expend significant resources preparing for and defending their projects from opponents. And because housings costs are ultimately borne by future home buyers, CEQA inevitably raises housing prices in California even if the project is unchallenged.

			It may be no coincidence that California’s cost of housing began to increase significantly the same decade in which the California Legislature passed CEQA and increased community resistance to new homes got stronger. Between 1970 and 1980, California home prices went from 30% above U.S. levels to more than 80% higher, according to a report from the Legislative Analyst’s Office.

			There were a number of attempts to amend, streamline or expand CEQA in 2020. Those efforts largely fell flat.

			• The most substantial piece of legislation to change CEQA was SB 950 (Jackson; D-Santa Barbara), which the sponsor touted as “CEQA 2.0” to bring the statute into the 21st century. The CalChamber led a coalition to defeat the bill, labeling it a job killer because it proposed amendments that would have substantially expanded CEQA to create onerous translation requirements, amended CEQA’s intent language to incorporate environmental justice, removed bond protections for middle class housing, and changed the Elections Code to overrule a California Supreme Court decision in order to apply CEQA to certain qualified ballot initiatives.

			• Assembly Member Laura Friedman (D-Glendale) introduced two CEQA reform bills that the CalChamber supported and provided lead testimony on, AB 2323 and AB 3279, both of which ultimately failed passage. AB 2323 would have streamlined CEQA to promote more “climate-friendly” residential housing in California by allowing certain transit priority projects (TPP) to be eligible for CEQA’s existing streamlining provisions, and allowing certain infill, affordable and agricultural employee housing projects to utilize CEQA streamlining provisions provided they met strict environmental criteria. The bill encountered heavy labor opposition and was held in the Senate Appropriations Committee after clearing all policy committees.

			AB 3279 was amended down through the legislative process to a simple concept of authorizing a lead agency to prepare the administrative record over the petitioner’s election to do so as long as the agency does not seek costs from petitioners. The amended AB 3279 was supported by both the Natural Resources Defense Council and the CalChamber because it would have improved CEQA litigation by preventing the unnecessary delays and litigation fights related to record preparation. Nevertheless, the bill was held in Senate Appropriations for unclear reasons.

			Local Finance Structures Favoring Commercial Development 

			Different types of developments (for example, commercial, residential, industrial) yield different amounts of tax revenues and service demands. California’s local government finance structure provides cities and counties with a much larger fiscal incentive to approve nonresidential development or lower-density housing development. For example, commercial developments like major retail establishments and hotels often yield the highest net fiscal benefits for cities and counties, as increased sales and hotel tax revenue that a city receives usually more than offsets the local government’s costs to provide public services to the commercial developments.

			In contrast, housing developments generally do not produce sales or hotel tax revenues directly and the state’s cities and counties typically receive only a small portion of the revenue collected from the property tax. As a result, cities and counties often incentivize commercial developments by zoning large swaths of land for these purposes and by offering subsidies or other benefits to the prospective business owners. Luckily, Proposition 15 on the November 2020 ballot failed to pass. In addition to increasing costs on business, the proposition would have further incentivized local governments to favor commercial over residential development.

			Lowering Development Fees 

			California local jurisdictions have relied increasingly on development impact fees to fund local services, such as school, parks and transportation infrastructure. Although these fees can and often do finance necessary infrastructure, many local jurisdictions levy overly burdensome fees that can limit housing construction by impeding or disincentivizing new residential development, especially affordable residential development. Development impact fees inevitably raise the cost of housing construction, which then increases housing costs. 

			Eight related Assembly housing bills in 2020 proposed to address development impact fees. All of them failed. The Legislature should reintroduce these and other policies to remove impediments to new residential construction. 

			Directly Address Homelessness Through Additional Shelters and Mental Health Facilities 

			The 2020 legislative year was supposed to be filled with legislation aimed at stemming the epidemic of homelessness in California. On February 19, 2020, Governor Newsom delivered his State of the State address devoted to solving the homelessness crisis. Any honest assessment must conclude no such policies materialized into law.

			The only notable legislation addressing homelessness was arguably AB 1845 by Assembly Members Luz Rivas (D-Arleta) and David Chiu (D-San Francisco). AB 1845 sought to create a statewide Office to End Homelessness and centralize the state’s efforts to tackle California’s growing homeless population. It remains to be seen, however, whether the creation of another bureaucratic office will have any meaningful impact. The State Legislature has been unwilling pass policies that substantially increase the overall housing stock or streamline the construction of additional homeless shelters and mental health facilities throughout California—all of which is desperately needed and outside the authority of this new office. The Governor vetoed the bill.

			Ensure Wildfire and Housing Policies Complement, Not Conflict

			California has two competing and inextricably linked crises to address: a severe housing shortage and recurrent catastrophic wildfires. How the state attempts to address one crisis could intensify the problems associated with the other. California policies encouraging more residential housing can complement policies addressing the risks associated with worsening wildfires. But overly broad policies that seek to ban development in large swaths of California exacerbate the housing crisis and fail to acknowledge the diversity in California’s landscape and how fire mitigation standards embedded in the state’s robust building code can complement the state’s wildfire agenda.  

			Governor’s Budget Proposal Emphasizes Housing

			Governor Newsom’s 2021 state budget focuses more state resources to address rising homelessness across the state, support below-market rate housing, provide an additional $500 million for low-income housing tax credits, and allocate another $500 million for “infill infrastructure” for necessary site remediation or infrastructure to enable housing construction. 

			CalChamber Position

			California’s housing crisis is driving many residents and businesses out of state and discouraging new investments from coming in. Unaffordable housing forces many Californians into extra-long commutes, adding more air pollution and more traffic congestion, and reducing worker productivity.

			Comprehensive reform of environmental and zoning laws is necessary to remove obstacles that hamper housing construction and increase new home prices. A comprehensive re-evaluation and reform of CEQA is one critical step to spurring housing development in California. Maintaining CEQA’s legacy of protecting human health and the environment is not incongruent with more streamlined housing development.
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			International Trade

		

	
		
			Sub-Saharan Africa Trade Relations

			Burgeoning Region Forms World’s Largest Free Trade Zone

			•	First trade agreement between the United States and a sub-Saharan African country, U.S.-Kenya trade talks expected to continue in 2021.

			•	AGOA brings good will to U.S.-African trade at large during the global pandemic.

			•	AfCFTA is expected to bring 30 million people out of extreme poverty and raise the incomes of another 68 million who live on less than $5.50 per day.

			According to the International Monetary Fund (IMF), sub-Saharan Africa is home to many of the fastest-growing economies in the world. The United States has various trade initiatives in the region, as past administrations have sought to expand markets for U.S. goods and services in sub-Saharan Africa and to facilitate efforts to strengthen African economic development through trade.
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			African Growth and Opportunity Act

			The African Growth and Opportunity Act (AGOA) is a trade preference program, enacted in 2000, that has been the model behind U.S.-African trade and investment since. The AGOA provides duty-free entry into the United States for almost all African products. This has helped to expand and diversify African exports to the United States. In 2015, the U.S. Congress renewed AGOA through 2025. 

			The Act embodies a trade and investment-centered approach to development. Enactment of the AGOA has stimulated the growth of the African private sector and provided incentives for further reform. The AGOA is aimed at transforming the relationship between the United States and sub-Saharan Africa away from aid dependence to enhanced commerce by providing commercial incentives to encourage bilateral trade. Since 2000, AGOA has helped increase U.S. two-way trade with sub-Saharan Africa.

			African Continental Free Trade Area

			The African Continental Free Trade Area (AfCFTA) was brokered by the African Union in 2018, with the pan-African free trade zone taking effect at the start of 2021, after being postponed from July 1, 2020 due to the COVID-19 pandemic. The AfCFTA will have far-reaching benefits for the region, representing the opportunity for countries in sub-Saharan Africa to boost long-term economic growth, reduce poverty and broaden economic inclusion. The AfCFTA creates the largest free trade area in the world by area and number of participating countries, connecting more than 1.2 billion people across 55 countries with a total gross domestic product (GDP) of $2.5 trillion. Of the 54 participating countries, many have already ratified the agreement, including Nigeria, the agreement’s largest economy.

			The trade area will begin by cutting tariffs for goods traded within the bloc and eventually expand into other areas. Intra-African trade is only a small portion of all African trade. According to the International Monetary Fund, eliminating tariffs could boost trade in the region by 15% to 20%. The World Economic Forum estimates AfCFTA will allow the area to generate $4 trillion in investments and goods/services transactions. 

			U.S.-Kenya Trade Agreement

			On March 17, 2020 following the procedures laid out in the Trade Promotion Authority (TPA), the Trump administration notified Congress of the intent to enter into negotiations for a U.S.-Kenya trade agreement.

			A trade agreement between the United States and Kenya would be the first between the United States and a sub-Saharan African country and would complement Africa’s regional integration efforts, which include the landmark AfCFTA.

			From its location on the eastern coast of Africa, Kenya serves as a gateway to the region and a major commercial hub that can provide opportunities for U.S. consumers, businesses, farmers, ranchers and workers. Kenya receives benefits under the AGOA with the objective of expanding U.S. trade and investment with sub-Saharan Africa, to stimulate economic growth, to encourage economic integration, and to facilitate sub-Saharan Africa’s integration into the global economy.

			The first round of virtual FTA negotiations was scheduled for July 6, 2020; however, with COVID-19 Kenya delayed the start of trade negotiations with the United States until Africa’s free trade pact takes full effect in 2021. 

			U.S.-Kenya bilateral trade currently reaches about $1 billion annually. In 2019, U.S. exports to Kenya totaled $391 million, while imports into the United States from Kenya totaled $667 million. Apparel manufacturing product imports into the United States made up 68% of the total. California is the second largest exporting and importing state to and from Kenya, with exports totaling $38.3 million in 2019. Imports to California from Kenya totaled $87.5 million, with apparel manufacturing products again making up more than 63% of the total.

			U.S.-Africa Policy Tools

			• Power Africa aims to add more than 30,000 megawatts of cleaner, more efficient electricity generation capacity and 60 million new home/business connections through private-public partnerships.

			• Millennium Challenge Corporation (MCC) provides large grants (in the hundreds of millions of dollars) to promote economic growth, reduce poverty and strengthen institutions. 

			• The U.S. International Development Finance Corporation (DFC) replaced the Overseas Private Investment Corp. and has an expanded mandate and greater resources.

			• Prosper Africa is a one-stop shop to facilitate increased trade and investment between U.S. and African businesses.

			Agenda 2063

			Agenda 2063 is Africa’s blueprint and master plan for transforming itself into the global powerhouse of the future. Agenda 2063 has been described as “a concrete manifestation of the pan-African drive for unity, self-determination, freedom, progress and collective prosperity pursued under Pan-Africanism and African Renaissance.”

			In affirming their commitment to Agenda 2063, African leaders called for reprioritizing Africa’s agenda from the struggle against apartheid and attaining political independence for the continent, to inclusive social and economic development, continental and regional integration, democratic governance, and peace and security, among other issues.

			Anticipated Action

			It is expected the Biden administration will continue with negotiations for a U.S.-Kenya Free Trade Agreement, and that the African Continental Free Trade Area will take effect.

			CalChamber Position

			The California Chamber of Commerce believes that it is in the mutual economic interest of the United States and sub-Saharan Africa to promote stable and sustainable economic growth and development in sub-Saharan Africa and that this growth depends in large measure upon the development of a receptive environment for trade and investment.

			The CalChamber is supportive of the United States seeking to facilitate market-led economic growth in, and thereby the social and economic development of, the countries of sub-Saharan Africa.

			In particular, the CalChamber is supportive of the United States seeking to assist sub-Saharan African countries, and the private sector in those countries, to achieve economic self-reliance.
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			North/South America Trade Relations

			Western Hemisphere Agreements Vital to U.S. Economic Growth

			•	USMCA supports nearly 14 million U.S. jobs.

			•	Goods exports to countries in the Americas represent more than 40% of U.S. exports, with Canada and Mexico alone making up more than one-third of exports.

			•	U.S. engagement in the Americas imperative to strengthen U.S. competitiveness.
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			U.S. Hosts Western Hemisphere Summit in 2021

			The United States is scheduled to host the Ninth Summit of the Americas in the fall of 2021, the first time the United States will host the meeting since the inaugural summit held in Miami in 1994. The meeting, which takes place every three years, is the only one of its kind that brings together leaders from all countries in North, Central and South America and the Caribbean. At the summit, leaders discuss common policy issues, affirm shared values, and commit to concerted actions at the national and regional levels to address continuing and new challenges faced in the Americas. The last summit took place in Lima, Peru in 2018 and had the theme of “Democratic Governance Against Corruption.”

			America Crece

			In December 2019, the U.S. government launched the whole- of-government “Growth in the Americas” or “America Crece” initiative. This initiative is a new approach to support economic growth in the Americas by encouraging public-private engagement, private sector investment in energy and infrastructure, sharing best practices, and creating opportunities to expand economic ties between the United States and Latin America. 

			United States-Mexico-Canada Agreement 

			The new U.S.-Mexico Canada Agreement (USMCA) finally went into force on July 1, 2020, a little more than three years after President Donald J. Trump announced his intent to renegotiate the North American Free Trade Agreement (NAFTA) in May 2017. Negotiations went through many rounds, with the United States and Mexico reaching a preliminary agreement in August 2018, while Canada and the United States reached an agreement later in October of the same year. The rebranded USMCA was signed on November 30, 2018 as President Trump called it the “most modern, up-to-date, and balanced trade agreement in the history of our country.”

			Following steps outlined by the Trade Promotion Authority (TPA), the U.S. International Trade Commission released a report in April 2019 on how the new agreement will affect jobs and the economy. The report estimated that the USMCA would increase U.S. gross domestic product (GDP) by 0.35% or $68.2 billion and raise employment by 176,000 new jobs. The trade commission report also estimated that the agreement would have a positive impact on all broad industry sectors within the U.S. economy and that manufacturing and services would receive large gains.

			In June 2019, Mexico became the first country to ratify the new USMCA deal. Canada moved its ratification process in tandem with approval of the agreement in the United States. In December 2019, the U.S. House of Representatives passed the USMCA by a vote of 385-41. The agreement was then finally passed by the U.S. Senate in mid-January 2020 and signed by President Trump on January 29, 2020. Canada ratified the deal on March 13, 2020. Mexico followed by ratifying the amendments that had been made during U.S. Congress negotiations on April 3, 2020. The USMCA finally went into force on July 1, 2020. 

			The United States, Canada and Mexico comprise more than 490 million people (6.5% of the world’s population), a $26 trillion GDP (18.3% of world GDP), and $6 trillion in trade (nearly 16% of global trade). Under NAFTA, the three USMCA countries’ bilateral goods trade totaled $1.22 trillion in 2019. California’s exports to the USMCA countries totaled $44.66 billion the same year.

			U.S. Free Trade Agreements in the Americas

			• The U.S.-Chile Free Trade Agreement (FTA) entered into force in 2004, eliminating tariffs and opening markets and in 2015 allowed all goods originating in the United States to enter Chile duty free. Since the implementation of the FTA, U.S. goods exports to Chile have increased more than 470%. Chile is the 20th largest export partner of the United States with exports totaling $15.7 billion in 2019. In 2018, Chile was the fifth fastest growing source of foreign direct investment (FDI) into the United States, totaling $3.48 billion that year. California exports to Chile totaled $1.1 billion in 2019.

			• The U.S.-Central American Free Trade Agreement (U.S.-DR-CAFTA) was signed by President George W. Bush in 2005 with the governments of El Salvador, Guatemala, Nicaragua, Honduras and the Dominican Republic, implementing the agreement in March 2007, followed by Costa Rica in 2008

			 The United States and the five Central American countries share roughly $58.63 billion in total (two-way) trade in goods. U.S. goods exports to Central America totaled $32.75 billion in 2019. The United States is the main supplier of goods and services to Central American economies. More than 40% of total goods exports by Central America come from the United States. California exports to the DR-CAFTA market topped $2.04 billion in 2019, making it the fourth largest state exporter.

			• The U.S.-Colombia Trade Promotion Agreement was signed by President Bush in 2006. It was approved by the Colombian Congress in 2007, but not approved by the U.S. Congress until 2011 and entered into force in May 2012.

			Colombia is an emerging economy that is providing California with a quickly expanding export market and opportunity for future collaboration. Since 2006, both U.S. and California exports to Colombia have nearly doubled. In 2019, the United States exported $14.78 billion of goods to Colombia, with total trade amounting to $28.9 billion. In 2019, California exports to Colombia exceeded $463.9 million.

			• A U.S.-Ecuador “mini” trade deal was signed in December 2020, bringing the two countries a step closer to achieving a free trade agreement. Ecuador is the only country in Latin America along the Pacific Ocean that does not currently have a free trade agreement with the United States.

			The new deal covers trade facilitation, goods regulatory practices and anti-corruption, and features a chapter on small and medium-sized enterprises. The United States exported $5.5 billion worth of goods to Ecuador in 2019 and imported $6.95 billion the same year. California is one of the top five exporting states to Ecuador, exporting $727 million of goods in 2019.

			• The U.S.-Panama Trade Promotion Agreement went into effect in October 2012. The agreement significantly increased the ability of American companies to export their products to one of Latin America’s fastest-growing economies. Half of U.S. agricultural goods became duty free at the time, with all tariffs on industrial goods to be eliminated by the 10-year anniversary and most of the remaining tariffs on agricultural goods to be eliminated by the 15-year anniversary. In 2019, the United States exported $7.7 billion to Panama, making it the 35th largest U.S. export partner. California exported $518 million worth of goods to Panama in 2019.

			• The U.S.-Peru Trade Promotion Agreement entered into force in February 2009. U.S. exports to Peru have more than tripled since then, totaling $9.6 billion in 2019. California exports to Peru more than doubled during the same period, totaling $529 million in 2019.

			New U.S.-Brazil Trade Agreement 

			During a March 2020 meeting, President Trump and President Jair Bolsonaro of Brazil instructed their trade officials to deepen discussion of a bilateral trade agreement in order to strengthen the two countries’ bilateral economic partnership. In April 2020, trade officials agreed to accelerate ongoing trade discussions under the Brazil-U.S. Commission on Economic and Trade Relations (ATEC) with a goal of concluding an agreement on trade rules and transparency before the end of the year.

			An agreement reached in October 2020 updated the 2011 ATEC with three new annexes that included state-of-the-art provisions on customs administration and trade facilitation, good regulatory practices, and anticorruption. The United States and Brazil plan to continue discussions on how to increase trade and further investment between the two countries.

			Brazil is the ninth largest export destination of U.S. goods, with exports totaling $43.08 billion in 2019. The United States imported $30.8 billion of Brazilian goods the same year. Brazil is California’s 25th largest export destination; California exported $1.3 million to Brazil in 2019. The United States was the first country to recognize Brazil’s independence in 1822, representing a long well-established diplomatic relationship between the two countries. A U.S.-Brazil CEO forum, originally established in 2007, was reinvigorated in November 2019 and now meets regularly.

			Anticipated Action

			It is expected the Biden administration will continue to engage with Mexico and Canada, together with the nation’s trade and investment partners in Latin America.

			CalChamber Position

			California Chamber of Commerce support for the USMCA and other FTAs in the Americas is based on an assessment that they serve the employment, trading and environmental interests of California, the United States, and our partner FTA countries, and are beneficial to the business community and society as a whole.

			The objectives of the trade agreements are to eliminate barriers to trade, promote conditions of fair competition, increase investment opportunities, provide adequate protection of intellectual property rights, establish effective procedures for implementing and applying the agreements and resolving disputes, and to further regional and multilateral cooperation.
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			Trans-Atlantic Trade Relations

			New Opportunities for Strengthening Relationship

			•	Trans-Atlantic trade and investment supports an estimated 16 million jobs on both sides of the Atlantic.

			•	The Trans-Atlantic economy accounts for half of total global personal consumption.

			•	EU countries buy about 20% of California exports.

			•	Agreements with Middle Eastern countries help foster deeper economic and trade ties.
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			Background

			The trans-Atlantic economic partnership is a key driver of global economic growth, trade and prosperity, and represents the largest, most integrated and longest-standing regional economic relationship in the world. The many reasons to support this relationship come from an economic perspective, a geopolitical perspective, a company benefit perspective, as well as regulatory cooperation, and technological innovation perspectives.

			The United Kingdom formally exited the European Union on January 31, 2020 and has since been in a transition period that ended on December 31, 2020. On December 24, 2020, the EU and U.K. announced a trade agreement to avoid tariffs when the transition period ended. The EU Parliament was expected to allow the new agreement to come into force provisionally and approve it retroactively early this year.

			Post-Brexit, the EU now officially consists of 27 countries: Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, the Mediterranean Island of Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain and Sweden. 

			The EU-27 market represents an estimated 448 million people, and has a total gross domestic product (GDP) of $15.59 trillion, as of 2019, while the United Kingdom has an estimated population of 68 million people and a GDP of $2.87 trillion. The United States has 328 million people and a GDP of $21.37 trillion as of 2019 (World Bank).

			The EU presidency rotates with each member country taking turns for six months at a time as chair of EU meetings and representing the EU at international events. 

			U.S.-European Union Free Trade Agreement

			In October 2018, then-U.S. Trade Representative Robert Lighthizer notified Congress, in keeping with Trade Promotion Authority (TPA) protocol, of the Trump administration’s intent to start negotiations with the European Union. Negotiating objectives published in January 2019 included removing tariff and nontariff barriers and creating more balanced, fairer trade.

			Total bilateral trade between the European Union and United States was more than $1 trillion in 2019, with goods trade accounting for $850 billion. The United States exported $336.3 billion worth of goods to EU member nations. The U.S. and EU are each other’s primary source and destination for foreign direct investment (FDI). The U.S. invested $3.6 trillion in the EU in 2018, representing 61% of total U.S. investment abroad, and the EU invested $3 trillion in the U.S., representing 68% of total FDI in the U.S. (AmCham Europe). California exports to the EU were $34.9 billion in 2019, making up nearly 20% of all California exports.

			In December 2020, the EU announced a new “agenda for global change” between the EU and U.S., with the intention of creating a like-minded partnership in relation to China. The agenda outlines goals such as working together to solve bilateral trade irritants, leading reforms of the World Trade Organization, establishing an EU-U.S. Trade and Technology Council, finding solutions for a digital tax, and protecting technologies against global economic and security concerns.

			U.S.-United Kingdom Free Trade Agreement

			In October 2018, the Trump administration formally notified Congress that the administration would be pursuing a trade agreement with the United Kingdom once the U.K. left the EU. Negotiations were launched on May 5, 2020. Sessions followed with plans to continue until the agreement is reached. Negotiating amidst the coronavirus provided some challenges, so the U.S.-U.K. trade agreement is the first agreement to be negotiated virtually, and still is pending.

			In July 2017, then-U.S. Trade Representative Lighthizer and U.K. Secretary of State for International Trade Dr. Liam Fox formed the U.S.-U.K. Trade and Investment Working Group, which focused on providing commercial continuity for U.S. and U.K. businesses, workers and consumers as the U.K. left the European Union. The working group met six times leading up until 2020, laying the groundwork for the free trade agreement (FTA) negotiations as it explored ways the two countries can collaborate to promote open markets, and freer and fairer trade around the world.

			According to the U.S. Department of Commerce, the U.S.-UK investment relationship is the largest in the world, valued at more than $1 trillion in 2016 and creating more than 2 million jobs, about 1 million in each country. Moreover, U.K. FDI into the United States in 2018 totaled $597.2 billion, while FDI from the United States into the United Kingdom totaled $757.78 billion. Two-way trade between the United States and the United Kingdom was $132.33 billion in 2019 and the United Kingdom was the fifth largest importer of U.S. goods; the total value was $69.15 billion. The United Kingdom is California’s 12th largest export destination, with more than $5.2 billion in exports. In California, the United Kingdom is the No. 2 country for FDI through foreign-owned enterprises (FOEs). British FOEs in California provide more than 111,430 jobs through 2,433 firms, amounting to $9.44 billion in wages (World Trade Center Los Angeles, May 2020).

			Free Trade Agreements in Middle East

			The United States has five free trade agreements with countries in the Middle East, along with Trade and Investment Framework Agreements (TIFAs). During 2020, the United States under the Trump administration also was responsible for brokering several peace deals in the Middle East between Israel and the United Arab Emirates, Bahrain, Sudan and Morocco—which will contribute to fostering deeper economic and trade ties between the United States and these countries in the future.

			• The U.S.-Bahrain Free Trade Agreement, first enacted in 2006, is now responsible for $1.5 billion in bilateral trade, of which $1.4 million is U.S. exports to Bahrain. California is one of the top exporting states to Bahrain with $58.4 million in goods exported to Bahrain in 2019.

			• The U.S.-Israel Free Trade Agreement was the first U.S. FTA. Since it entered into force in 1985, exports to Israel have increased by more than 450%. In 2019, Israel was the 23rd largest export destination for U.S. exports, which topped $14.3 billion. In the same year, California exported $1.6 billion to Israel, making it the 20th largest export destination for California goods. Israeli FDI into the United States totaled $38.45 billion in 2018, while U.S. investment into Israel totaled $27.14 billion.

			• The U.S.-Jordan Free Trade Agreement went into effect in 2010. In addition to increasing trade, the agreement also aimed to improve labor standards in Jordan. The United States is one of the largest exporters to Jordan, having exported $1.47 billion of products in 2019. The United States imported $2.1 billion worth of goods in 2019. California is the largest exporting state to Jordan, exporting $283.8 million worth of products in 2019.

			• The U.S.-Morocco Free Trade Agreement entered into force in 2006 to support economic and political reforms in Morocco and give improved opportunities for U.S. exports to Morocco. In 2019, goods exports to Morocco totaled $3.47 billion, compared to $79 million in 2005, the year before the FTA went into force. The United States also is one of the largest importers of Moroccan goods, importing $1.58 billion in 2019. California exported $116.9 million worth of goods to Morocco in 2019 and imported $118.2 million the same year.

			• The U.S.-Oman Free Trade Agreement enacted in 2009 continues to promote trade and investment liberalization and openness in the region. The United States exported $1.9 billion to Oman in 2019. Since the FTA took effect, California exports to Oman have nearly tripled, totaling $123.8 million in 2019.

			Anticipated Action

			The California Chamber of Commerce is hopeful that the United States and Trans-Atlantic region will continue to strengthen relations in 2021 to deepen the world’s largest trading and investment relationship, with a focus on trade and investment initiatives. The CalChamber supports the following issues being discussed during negotiations:

			• eliminating tariffs on trans-Atlantic trade in goods; 

			• establishing compatible regulatory regimes in key sectors to address regulatory divergences that unnecessarily restrict trade;

			• a bilateral investment agreement;

			• liberalizing cross-border trade in services; and

			• bilateral expansion of government procurement commitments.

			Progress has been slow as to whether to include agriculture and tariffs in negotiations.

			It is expected the Biden administration will revitalize U.S. alliances with European nations, complete negotiations for a U.S.-U.K. Free Trade Agreement and consider an eventual U.S.-EU Free Trade Agreement.

			It also is hoped the Biden administration will continue to cultivate the trade and economic ties with U.S. strategic partners in the Middle East.

			CalChamber Position

			The CalChamber, in keeping with longstanding policy, enthusiastically supports free trade worldwide, expansion of international trade and investment, fair and equitable market access for California products abroad and elimination of disincentives that impede the international competitiveness of California business.

			Strengthening economic ties and enhancing regulatory cooperation through agreements with our top trading partners that include both goods and services, including financial services, is essential to eliminating unnecessary regulatory divergences that may act as a drag on economic growth and job creation.

			Agreements like this can ensure that the United States may continue to gain access to world markets, which will result in an improved economy and additional employment of Americans.
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			Trans-Pacific Trade Relations

			Continued Engagement Needed in Region to Strengthen Ties

			•	Region has seen an average annual economic growth rate around 6% over the last five years.

			•	New trade opportunities to help boost post COVID-19 economy.

			•	Consider re-engagement into the current comprehensive agreement (CPTPP) to counter China-led regional partnership (RCEP).
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			Background

			The Trans-Pacific region stretches from the west coast of the United States on the Pacific Ocean to the west coast of India in the Indian Ocean, connecting the two oceans through Southeast Asia. The region is made up formally of 14 countries: Australia, Bangladesh, Burma, India, Indonesia, Japan, Malaysia, New Zealand, Philippines, Singapore, South Korea, Taiwan, Thailand and Vietnam. China typically is considered separately when discussing the region. The Trans-Pacific region is one of the greatest current and future engines of the global economy.

			The Trans-Pacific is the most populous, fastest-growing and most economically dynamic part of the world. By 2030, it will represent 66% of the world’s middle class, and 59% of all goods and services sold to middle class consumers will be sold in the Trans-Pacific. Developing nations in the region will need about $1.5 trillion in investment every year for the next decade in order to develop the infrastructure necessary to sustain their growth.

			Despite the Trans-Pacific region’s growth, over the last decade growth in U.S. exports to Asia has lagged behind overall U.S. export growth. The United States is gradually losing market share in trade with Asian countries. Meanwhile, Trans-Pacific countries have signed more than 150 bilateral or regional trade agreements, while the United States has just four trade deals in the Trans-Pacific region—with Australia, Singapore, South Korea and the newly negotiated deal with Japan.

			Impact

			Two-way investment and trade in the Trans-Pacific region has grown by almost 6% to a record of nearly $2 trillion, supporting more than 3 million jobs in the United States and 5.1 million jobs in the Trans-Pacific in 2018. The United States has made foreign direct investments of almost $1 trillion into the Indo-Pacific region in 2019. The region contains seven of the world’s 30 freest economies—Singapore, Australia, New Zealand, Taiwan, Malaysia, South Korea and Japan. The sea routes of the Trans-Pacific facilitate 50% of world trade.

			Status of Free Trade Agreements in Trans-Pacific Region

			• U.S.-Korea Free Trade Agreement. In 2018, President Donald J. Trump renegotiated the U.S.-Korea Free Trade Agreement (KORUS), which originally entered into force in March 2012. The renegotiated deal went into effect on January 1, 2019 and included an extension to phase out U.S. tariffs on trucks, as well as harmonized vehicle testing requirements, Korean recognition of U.S. standards on parts, and improvements to fuel economy standards. There also were modifications to Korea’s customs and verification processes, and its pharmaceutical pricing policy.

			South Korea is the seventh largest export partner for the United States and the fifth largest for California, exporting $56.54 billion and $9.16 billion, respectively. 

			• U.S.-Singapore Free Trade Agreement. The U.S.-Singapore Free Trade Agreement went into effect in January 2004. All tariffs have been phased out now. Singapore is a strategic partner for the United States in the Trans-Pacific region and is the 14th largest U.S. export partner; U.S. exports total $31.5 billion. Singapore is California’s 13th largest export partner; state exports exceed $4.3 billion.

			Singapore has consistently ranked among the top countries for doing business, according to the World Bank and is regional headquarters for hundreds of U.S. companies.

			• U.S.-Australia Free Trade Agreement. The U.S.-Australia Free Trade Agreement celebrated its 15th anniversary in 2020, as it came into effect in January 2005 and eliminated tariffs on 99% of U.S.-manufactured goods exported to Australia at the time. Since the agreement came into force, two-way trade between the United States and Australia has doubled to $67 billion. Australia is one of the United States’ oldest and closest allies due to sharing common values and major interests in each other’s economies. The United States is the largest investor in Australia.

			In 2019, the United States exported $26 billion worth of goods to Australia, making Australia the 16th largest U.S. export partner. The United States enjoys a trade surplus with Australia that reached around $15 billion in 2019. Australia is the 14th largest export partner for California, which exported $3.88 billion to the country in 2019.

			• U.S.-Japan Limited Trade Deal. The U.S. and Japan began negotiations toward a trade deal in October 2018. After a year of trade talks, a limited trade deal was reached and then approved by Japan’s parliament, with approval by the U.S. Congress not needed. The limited trade deal went into effect in January 2020 and opened market access for certain U.S. agricultural and industrial goods in Japan. The agreement will help to give American farmers and ranchers the same advantages as Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) countries selling into the Japanese market. In return, the United States will reduce or eliminate tariffs on agricultural and industrial imports from Japan. A high-standard digital trade agreement also was reached separately but concurrently and went into effect in January 2020, as well.

			Japan is the fourth largest export partner of the U.S. and the fourth largest export partner for California; exports total $74.65 billion and $11.8 billion, respectively. Japan is one of the largest markets for U.S. agricultural products. The country also is the largest investor into California through foreign-owned enterprises as of 2019. The Japanese and U.S. markets together cover approximately 30% of global GDP. The trade deal is an important step in furthering the long-shared partnership between the U.S., Japan and California. 

			• U.S.-Taiwan Trade. The United States and Taiwan first signed a Trade and Investment Framework (TIFA) in 1994. Under President Trump in 2020, the U.S. showed more support for Taiwan and a possible trade agreement, with Taiwan, relaxing some regulations in order to show good faith in starting talks. Support for a trade agreement is popular among some in the U.S. Congress. In the Trans-Pacific Region, the Regional Comprehensible Economic Partnership has been signed without Taiwan, resulting in renewed interest for a possible U.S.-Taiwan trade deal.

			Taiwan is the 14th largest export partner for the United States, with a total of $31.2 billion in goods exported to Taiwan. For California, Taiwan is the seventh largest export partner with $7.19 billion goods being exported, including $280 million worth of California agricultural products.

			China, the Association of Southeast Asian Nations, and the Regional Comprehensive Economic Partnership

			After many rounds of tariffs on each other’s goods, China and the United States signed a Phase One Agreement on trade on January 15, 2020. This historic agreement required structural reforms and changes to China’s economic and trade model, including intellectual property, technology transfer, agriculture, financial services, and currency and foreign exchange. The Phase One Agreement also included a commitment by China to purchase U.S. agricultural goods. Although the commitment briefly fell to the wayside during the onset of the global COVID-19 pandemic, China has begun to act on its purchasing commitments, but more remains to be fulfilled.

			While China and the United States have a complex relationship, China’s relationship with Association of Southeast Asian Nations (ASEAN) countries grew deeper in 2020 with the signing of the Regional Comprehensive Economic Partnership (RCEP) deal on November 15, 2020 after almost a decade of negotiations. The RCEP deal encompasses the 10 member nations of the ASEAN, as well as China, Japan, South Korea, Australia and New Zealand. The RCEP deal will cover nearly one-third of the global population and about 30% of global GDP, making it the largest trading bloc in the world.

			The nations in ASEAN, established in 1967, have the goal of creating an ASEAN economic community (AEC) by 2025. The region’s combined GDP reached $3 trillion in 2018. AEC already has eliminated 99% of intra-ASEAN tariffs and continues to strive for deeper economic integration.

			Comprehensive and Progressive Agreement for Trans-Pacific Partnership and the Original Trans-Pacific Partnership

			The original Trans-Pacific Partnership (TPP) was signed in February 2016 and included the United States as a member. Once President Trump took office, however, he pulled the United States out of the TPP. The remaining countries formed the (CPTPP), which then came into force on December 30, 2018 for Australia, New Zealand, Canada, Japan, Mexico and Singapore, followed by Vietnam on January 14, 2019. Brunei, Chile, Malaysia and Peru will begin 60 days after they complete their ratification process.

			The CPTPP agreement retained all the tariff reductions and eliminations from the original version signed in 2016; however, it suspended 22 other provisions, including some intellectual property rules. The CPTPP will reduce tariffs in countries that together amount to more than 13% of the global economy—a total of $10 trillion in GDP. With the United States, the agreement would have represented 40% of the world economy. Even without the United States, the deal will span a market of nearly 500 million people, making it one of the world’s largest trade agreements.

			There is a push for the new Biden administration to consider re-entering the TPP/CPTPP. U.S. engagement in the region is critically important to counter China’s influence and the China-led RCEP. Re-engagement in the TPP/CPTPP could be beneficial for California, which in 2019, exported almost $70.8 billion to the CPTPP member countries. 

			Anticipated Action

			The California Chamber of Commerce is hopeful that the Biden administration will continue to develop relations in the Trans-Pacific and strengthen partnerships within the region—including consideration of multilateralism rather than bilateralism.

			CalChamber Position

			The CalChamber supports expansion of international trade and investment, fair and equitable market access for California products abroad, and elimination of disincentives that impede the international competitiveness of California business.

			The Trans-Pacific region represents nearly half of the Earth’s population, one-third of global GDP and roughly 50% of international trade. The large and growing markets of the Trans-Pacific already are key destinations for U.S. manufactured goods, agricultural products, and services suppliers.

			Following the U.S. withdrawal from the Trans-Pacific Partnership, a highlighted Trans-Pacific relationship is welcomed, as this is a key area in geopolitical, strategic, and commercial terms.
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			Trade Promotion Authority

			Helps Speed Approval of Trade Pacts Needed for COVID-19 Economic Recovery

			•	Trade is an important engine for U.S. economic growth and jobs. More than 30% of U.S. gross domestic product (GDP) is tied to international trade and investment and 95% of the world’s population abroad.

			•	U.S. engagement in international marketplace is more important to the nation’s economy than ever.

			•	Passage of trade promotion authority will help Congress and the President to work together to forge new and beneficial trade agreements for the United States.

			
				
					[image: ]
				

			

			Background

			Trade promotion authority (formerly called fast track trade negotiating authority) is the process by which Congress gives authority to the President and/or U.S. Trade Representative to enter into trade negotiations in order to lower U.S. export barriers. Traditionally, trade promotion authority follows the conclusion of negotiations for a trade agreement; enabling legislation is submitted to Congress for approval. Every president since Franklin Delano Roosevelt has been granted the authority to negotiate market-opening trade agreements in consultation with Congress.

			Once legislation is submitted, under trade promotion authority, both houses of Congress will vote “yes” or “no” on the agreement with no amendments, and do so within 90 session days (not to be confused with a treaty, which is “ratified” by the U.S. Senate). During negotiations, however, there is a process for sufficient consultation with Congress.

			President George W. Bush signed the landmark Trade Act, H.R. 3009, on August 6, 2002. The act helped put U.S. businesses, workers and consumers back in the game of international trade by granting the president trade promotion authority. At the request of President Donald J. Trump, trade promotion authority was renewed in July 2018 for three years. Congress will need to renew trade promotion authority again in 2021 to enable the United States to continue aggressively pursuing new trade deals.

			Impact: U.S. Completed Agreements

			Since the Trade Act of 2002 granted the President trade promotion authority, the United States has completed the following free trade agreements:

			• U.S.-Australia;

			• U.S.-Bahrain;

			• U.S.-Chile;

			• U.S.-Colombia; 

			• U.S.-Dominican Republic/Central American;

			• U.S.-Israel;

			• U.S.-Jordan;

			• U.S.-Mexico-Canada Agreement

			• U.S.-Morocco;

			• U.S.-Oman;

			• U.S.-Panama;

			• U.S.-Peru; 

			• U.S.-Singapore; and

			• U.S.-South Korea.

			Financially, these free trade agreements translate into the removal of billions of dollars in tariffs and non-tariff barriers for U.S. exports.

			Future Agreements

			Major U.S. trading partners are participating in numerous agreements, and trade promotion authority is a prerequisite to meaningful U.S. participation.

			Without trade promotion authority, the United States will be compelled to sit on the sidelines while other countries negotiate numerous preferential trade agreements that put U.S. companies at a competitive disadvantage. Trade promotion authority not only opens markets and broadens opportunities for U.S. goods and firms; it will make the United States the leader in global trade.

			By approving trade promotion authority, Congress can help strategically address the range of U.S. trade negotiations being pursued: conclusion to a U.S.-United Kingdom free trade agreement; a possible U.S.-European Union free trade agreement, conclusion to a U.S.-Kenya free trade agreement; and even a possible re-admission to the Trans Pacific Partnership (TPP)—now Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)—as well as other future trade negotiations.

			The United States is among the world’s leading exporters due to increased market access achieved through trade agreements. Trade promotion authority is vital for the President of the United States to negotiate new multilateral, bilateral and sectoral agreements that will continue to tear down barriers to trade and investment, expand markets for U.S. farmers and businesses, and create higher-skilled, higher-paying jobs for U.S. workers.

			Anticipated Action

			Trade promotion authority legislation establishing strong rules for trade negotiations and congressional approval of trade pacts, and delivering trade agreements that boost U.S. exports and create American jobs, would need to be considered by Congress in 2021. It is possible for Congress to extend the current trade promotion authority to conclude negotiations underway.

			CalChamber Position

			The California Chamber of Commerce, in keeping with long-standing policy, enthusiastically supports free trade worldwide, expansion of international trade and investment, fair and equitable market access for California products abroad and elimination of disincentives that impede the international competitiveness of California business. 

			The CalChamber, therefore, supports the extension of trade promotion authority so that the President of the United States may negotiate new multilateral, sectoral and regional trade agreements, ensuring that the United States may continue to gain access to world markets, resulting in an improved economy and additional employment of Americans.
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			World Trade Organization

			2021 Will Bring New Director General, Possible WTO Revamp

			•	A New Director General is expected to be chosen in 2021 after the United States held up nomination of the consensus candidate.

			•	WTO Goods Trade Barometer predicts 9.2% decline in volume of world merchandise trade in 2020.

			•	WTO celebrated its 25th anniversary in 2020, underlining the importance of a rules-based trading system amidst the COVID-19 pandemic.
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			Background

			The World Trade Organization (WTO) is the only global international organization dealing with the rules of trade between nations. Its main function is to ensure that trade flows as smoothly, predictably and freely as possible. At its heart are the WTO agreements, negotiated and signed by the bulk of the world’s trading nations, and ratified or approved in their parliaments or legislatures. The goal is to help producers of goods and services, exporters and importers conduct business.

			In 1994, the U.S. Congress approved the trade agreements resulting from the Uruguay Round of multilateral trade negotiations under the auspices of the General Agreement on Tariffs and Trade (GATT). The agreement liberalized world trade and created a new WTO, effective January 1, 1995, succeeding the 47-year-old GATT.

			The GATT had been created in 1948 to expand economic activity by reducing tariffs and other barriers to trade. The Uruguay Round agreements built on past successes by reducing tariffs by roughly one-third across the board and by expanding the GATT framework to include additional agreements.

			The WTO is a multilateral treaty subscribed to by 164 governments, which together account for the majority of world trade (with more than 20 nations negotiating their accession).

			WTO Function

			The basic aim of the WTO is to liberalize world trade and place it on a secure foundation, thereby contributing to economic growth and development, and to the welfare of people around the world. The functions of the WTO are:

			• administering WTO trade agreements;

			• providing a forum for trade negotiations;

			• handling trade disputes;

			• monitoring national trade policies;

			• offering technical assistance and training for developing countries; and

			• cooperating with other international organizations.

			The ultimate goal of the WTO is to abolish trade barriers around the world so that trade can be totally free. Members have agreed to reduce, over time, the most favored nation duty rates to zero—along with abolishing quotas and other nontariff barriers to trade. There are more than 60 agreements dealing with goods, services, investment measures and intellectual property rights.

			Part of the Uruguay Round agreements creating the WTO requires the White House to send a report to Congress evaluating U.S. membership in the organization every five years. Following the report, members of Congress may introduce legislation opposing U.S. membership.

			Impact

			Successful multilateral negotiating rounds have helped increase world trade; the WTO estimates the 1994 Uruguay Round trade deal added more than $100 billion to world income. The World Bank estimates that new successful world trade talks could bring nearly $325 billion in income to the developing world and lift 500 million people out of poverty. Other studies have shown that eliminating trade barriers would mean $2,500 per year in increased income to the average U.S. family of four. 

			For U.S. businesses, successful implementation of WTO negotiations would translate to:

			• expanded market access for U.S. farm products;

			• expanded market access for U.S.-manufactured goods;

			• reduced cost of exporting to some countries; and

			• improvement in foreign customs procedures that currently cause shipment delays.

			2020 Activity

			In 2020, the WTO tackled COVID-19 issues with the rest of the world, encouraging open trade of medical supplies, personal protective equipment, and an eventual vaccine. While tackling many logistical trade issues that arose with the global pandemic, the WTO remained under scrutiny by then-President Donald J. Trump. The WTO also underwent another unexpected transformation in May 2020 when then-Director General Roberto Azevêdo announced he would step down from his role at the end of August 2020, cutting his second term short by one year.

			The search for a new Director General began soon after and the field of eight was narrowed down to two candidates by October 2020. Former finance and foreign minister Ngozi Okonjo-Iweala of Nigeria was the consensus candidate; however, the United States held up her nomination, preferring runner-up trade minister Yoo Mygun-hee of South Korea. The WTO has since stalled the nomination process, hoping to find a U.S. consensus with the new Biden administration. 

			Throughout 2020, the United States remained steadfast in opposing the WTO. Trump administration spokespersons said the WTO’s dispute settlement system threatens U.S. sovereign rights, has strayed from its original mandate, and allowed nations to gain concessions they never would have been able to obtain at the negotiating table.

			With the possibility of a new WTO administration, the European Union and other major nations have come together to push this as the opportunity for reforming and revamping the organization. Countries have supported the United States’ drive for greater transparency and discipline within the WTO, but also have stated it is important to uphold the global commercial order under growing tensions, not dismantle it.

			Anticipated Action

			In 2021, the WTO is expected to choose a new Director General, who is expected to tackle reforms within the organization. 

			The California Chamber of Commerce is hopeful the major trading economies can reach consensus on the Director General and a path forward for the WTO in 2021. The revamp should address the functioning of the Appellate Body, encourage greater transparency and enhance discipline for members who fall behind on reporting obligations.

			The Twelfth WTO Ministerial Conference, originally planned for June 2020 in Kazakhstan, now may be scheduled for December 2021.

			CalChamber Position

			The CalChamber, in keeping with longstanding policy, enthusiastically supports free trade worldwide, expansion of international trade and investment, fair and equitable market access for California products abroad and elimination of disincentives that impede the international competitiveness of California business.

			The WTO is having a tremendous impact on how California producers of goods and services compete in overseas markets, as well as domestically, and is creating jobs and economic growth through expanded international trade and investment.

			The WTO gives businesses improved access to foreign markets and better rules to ensure that competition with foreign businesses is conducted fairly.
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			Labor and Employment

		

	
		
			AB 5 Employment Classifications

			Independent Contractors Need Holistic Approach Reflecting Modern Workforce

			AB 5 (Gonzalez; D-San Diego), signed by Governor Gavin Newsom on September 18, 2019, is touted as one of the most significant pieces of California legislation in decades impacting employment classifications. AB 5 codified the 2018 California Supreme Court decision in Dynamex Operations West, Inc. v. Superior Court of Los Angeles (Dynamex), and extended the application of Dynamex to several additional California employment laws while creating industry-specific exemptions. Upon the signing of AB 5, Governor Newsom, the author and the proponents (mainly labor unions), indicated there was more work to be done on this issue and that additional legislation would be expected in 2020.

			Background

			Before Dynamex, California courts and state agencies had long applied what is known as the Borello test for determining whether a worker was an independent contractor or employee for labor and employment purposes (S.G. Borello & Sons, Inc. v. Dept. of Industrial Relations (1989) 48 Cal.3d 341). This flexible, multi-factor approach looked primarily at whether the hiring entity had a “right to control” the manner in which the worker performed the contracted service.

			Despite the Borello test being used for nearly three decades in the employment context, the California Supreme Court in Dynamex made a surprising and unprecedented departure from the Borello test and announced a significant change in the law, adopting the “ABC” test for determining whether an individual is an employee under the Wage Orders.

			Per Dynamex, and now AB 5, a worker is presumed to be an employee unless the hiring entity establishes all three of the following conditions:

			A. The person is free from the control and direction of the hiring entity in connection with the performance of the work, both under the contract for the performance of the work and in fact.

			B. The person performs work that is outside the usual course of the hiring entity’s business.

			C. The person is customarily engaged in an independently established trade, occupation or business of the same nature as that involved in the work performed. 

			Because of the rigidity of the ABC test—specifically factors “B” and “C”—most individuals who control their own schedule, projects or tasks, and the way in which they perform these projects or tasks, will likely lose existing contracts and work opportunities. The reason is that if the worker performs work which is similar to that of the business entity retaining the worker’s services and/or is not in an independent business or trade of the same work being performed, the worker will be classified now as an employee per the ABC test.

			Although the Dynamex ruling applied only to California’s Wage Orders and therefore was limited to minimum wage, overtime, and meal period and rest break liability, AB 5 is more expansive. Per AB 5, misclassified workers also are eligible for workers’ compensation coverage, unemployment insurance and various other benefits. Additionally, because hundreds of thousands of workers now will be considered employees, those workers may assert their civil rights protections and potentially the ability to unionize.

			2020 Push For Additional Exemptions 

			AB 5 in its original form exempted certain occupations from the ABC test, clarifying that Borello would apply instead. Those exemptions included, but were not limited to: persons or organizations licensed by the Department of Insurance; doctors, surgeons, dentists, podiatrists, psychologists and veterinarians; lawyers, architects, engineers, private investigators and accountants; securities broker-dealers and investment advisers; direct salespersons; specified commercial fishermen; and specified newspaper carriers and distributors.

			Other Industries

			Other industries were exempted under the professional services contract exemption. These industries are exempt only if specific criteria are met. These industries include: human resources administrators; travel agents; marketers; graphic designers, grant writers, fine artists, payment processing agents, enrolled agents licensed by the U.S. Treasury, certain photographers or photojournalists, certain freelance writers, editors and newspaper cartoonists.

			Other professional exemptions carry additional conditions. For example, estheticians, electrologists, manicurists, barbers, and cosmetologists are exempt, but only if they set their own rates, are paid directly by clients, schedule their own appointments, and follow several other requirements more akin to independent workers than employees.

			AB 5 also provided specific exemptions and requirements for a real estate licensee, repossession agency, those subcontracting in the construction industry, construction trucking industry, referral agency relationships, and a motor club exemption.

			By February 2020, more than 30 bills were introduced to add a myriad of exemptions to the ABC test. The proposed exemptions included small businesses, franchisees, interpreters, freelancers, music industry professionals, and many others. The result was the enactment of AB 2257 (Gonzalez; D-San Diego), which added exemptions and made changes to the existing exemptions. As a result of the adoption of AB 2257, which was signed into law on September 4, 2020 and took effect immediately, there now are 109 exemptions to the ABC test. Those include:

			• Recording artists, songwriters, composers, musicians, vocalists and other music industry occupations (although there are certain limits on musicians; for example, they are not exempt if they are part of a symphony headlining in a large venue seating more than 1,500 attendees).

			• Cartographers, content contributors, specialized performers, home inspectors, narrators.

			• Inspectors for insurance underwriting.

			• Comedians, magicians and other similar performers as long as they meet certain criteria.

			• Manufactured housing salespersons.

			• Certain animal services workers.

			• Competition judges.

			• Licensed landscape architects.

			The bill also eliminated the 35-submission cap that previously had been placed on photographers, freelance writers and similar occupations. Under AB 5’s original text, if any of those persons made more than 35 submissions to one organization, the ABC test would have applied to determine if they were employees of that organization. AB 2257 also added services to the referral agency exemption, including youth sports coaches, wedding and event planners, and interpreters.

			Notably missing from the list of exemptions were certain industries that have filed lawsuits against the application of AB 5, including the trucking industry and gig companies. In January 2020, a federal court granted a preliminary injunction barring AB 5 from being enforced against motor carriers and owner-operators in the trucking industry in California Trucking Association et al. v. Becerra et al., Case No. 3-18-cv-02458 (S.D. Cal. 2018). The judge agreed with the trucking industry representatives that they were likely to prevail in demonstrating that AB 5 as applied to them is preempted by the Federal Aviation Administration Authorization Act. The case is still ongoing.

			The gig companies have not been successful to date in multiple lawsuits arguing that AB 5 should not be enforced against them, but scored a large victory in the 2020 election with the passing of Proposition 22. Proposition 22 establishes that workers at transportation network companies and delivery network companies, such as Uber, Lyft, Postmates and DoorDash, are independent contractors, but provides certain benefits, including guaranteeing at least 120% minimum wage during engaged time, payment per mile, health care coverage for those who work a certain number of hours, and the development of anti-harassment policies.

			A question remains as to whether the portion of Proposition 22 that establishes drivers as independent contractors is retroactive or if drivers may still pursue claims for unpaid wages by arguing that they were misclassified prior to Proposition 22 taking effect. In granting the preliminary injunction in People v. Lyft, Inc., et al., Superior Court Judge Ethan Schulman found the proposition was not retroactive. This issue will inevitably arise in other cases pending against these gig companies, giving other courts the ability to weigh in as to whether they agree with Judge Schulman’s interpretation.

			Business-to-Business Exemption

			One of the concerns about AB 5 was that it may affect vendor relationships by usurping the joint employer analysis, allowing employees of a vendor to claim they are employees of the contracting business based on the ABC test, or even allowing the owner of a separate business to claim the owner is actually an employee of the hiring entity under the ABC test. Several lawsuits are pending on this issue.

			In an effort to address this concern, AB 5 included an exemption for business-to-business relationships; however, the exemption was extremely narrow and required that the business retaining a contractor meet 12 specific requirements.

			In a letter to the California Assembly’s Daily Journal, the author of AB 5 stated that the business-to-business provision is not intended to suggest that business service providers are necessarily employees if the requisite criteria are not satisfied. She further stated that AB 5 is “not intended to replace, alter, or change joint-employer liability between two businesses. AB 5 is focused upon the determination whether an individual is an employee or an independent contractor.”

			AB 2257 made some changes to the business-to-business exemption, but the original version is largely still intact. The exemption was slightly expanded to apply to an individual acting as a sole proprietor and to arrangements between businesses and public agencies or quasi-public corporations. AB 2257 also provides that the requirement that the provider provide services directly to the contracting business rather than its customers does not apply if the employees are providing the services under the contract under the name of the business service provider and that provider regularly contracts with other businesses. This was one of the primary factors that businesses had been concerned about in determining when the exemption could be applied. There was also concern about the requirement that the business service provider “actually contracts” with other businesses to provide the same or similar services. The language “actually contracts” was amended by AB 2257 to “can contract,” which relaxes this requirement. Further, AB 2257 clarifies what terms need to be in the contract between the businesses for the exemption to apply.

			Retroactivity

			AB 5 itself is not retroactive, but it does provide differing retroactive and prospective applications in certain areas (See Myers v. Philip Morris Cos., Inc., 28 Cal. 4th 828, 844 (2002); Quarry v. Doe I, 53 Cal.4th 945, 955 (2012)). AB 5 is prospective for violations of the Labor and the Unemployment Insurance codes (beginning January 1, 2020) and for violations of workers’ compensation (beginning July 1, 2020) (except for Labor Code violations “relating to wage orders.” See AB 5).

			However, AB 5 explicitly states that the exceptions apply retroactively “to the maximum extent permitted by law,” ensuring specific industry carve outs. The bill also states that it does not change, “but is declaratory of, existing law” with regard to the IWC Wage Orders and “violations of the Labor Code relating to wage orders.” (Note: It is unclear which Labor Code sections are “related” to the wage orders. However, in a May 2019 opinion letter, the Division of Labor Standards Enforcement explained that it would be appropriate to apply the ABC test to any claim, including Labor Code violations, that rest on an employer’s obligations under a wage order, including minimum wage, overtime, reporting time pay, recordkeeping violations, meal and rest periods, and others.)

			In other words, AB 5 does not change existing law related to the wage orders, most notably the Dynamex decision.

			At the start of 2021, the issue of whether the Dynamex decision is retroactive remained unsettled. In May 2019, the Ninth Circuit in Vazquez v. Jan-Pro Franchising International, Inc. concluded that Dynamex did apply retroactively. Then, in July 2019, the Ninth Circuit issued an order granting a petition for panel rehearing, withdrawing its decision in Vazquez, and stating that it would certify the question of whether Dynamex applies retroactively to the California Supreme Court. The California Supreme Court on November 20, 2019, agreed to answer the Ninth Circuit’s certified question and heard oral arguments almost one year later on November 3, 2020. During the arguments, both parties asked the California Supreme Court to decertify the question of retroactivity because they believe that issue was not central to this specific case. The justices appeared somewhat surprised by each party’s lack of interest in the court’s addressing retroactivity.

			On January 14, 2021, the California Supreme Court held that Dynamex is retroactive because the decision did not change any “settled rule” about what test applied to the Wage Orders and doing so is not “improper or unfair” to employers. The court explicitly rejected Jan-Pro’s argument that Dynamex should not be retroactive because it, and others, had reasonably relied on Borello in determining how to classify its workers, reasoning that employers had no reasonable basis for relying on Borello for Wage Order claims and claiming that Dynamex was not a “sharp” departure from the basic approach of Borello.

			Even if the court is technically correct that Borello was not a Wage Order case, the court’s decision unfortunately does not reflect reality. Worse, it opens up businesses, that acted in good faith under the universally accepted Borello standard, to millions of dollars of exposure. The court’s Vazquez opinion states Dynamex applies retroactively to all cases “not yet final” as of the date of the Dynamex decision. Most claims for unpaid wages under the California Labor Code carry a three-year statute of limitations that can be extended to four years as long as the plaintiff also includes a claim under California’s Unfair Competition Law, plus the penalties that can be added to those claims under both the Labor Code and the Private Attorneys General Act. A business that relied in good faith on Borello can now be liable for not following the ABC test before the Dynamex decision was ever issued.

			What to Expect in 2021

			AB 5 and AB 2257 have created a patchwork of arbitrary exemptions to the ABC test, allowing the California Legislature to pick and choose which industries must be subjected to the ABC test and those which can apply the more flexible Borello standard. Despite the success of Proposition 22, demonstrating that a majority of California voters are in favor of increased flexibility for employers to utilize independent contractors, the willingness of the Legislature to consider additional amendments may be waning thin.

			The California Chamber of Commerce anticipates that certain industries will continue to push for more expansive exemptions, and it remains to be seen whether legislation will be introduced to undermine the effects of Proposition 22. Any direct amendments to the initiative must be approved by 7/8 of the Legislature. Other potential issues that may arise include clarifying how the joint employer analysis interacts with the ABC test.

			In light of the Supreme Court ruling in Vazquez, the Legislature should make it clear that the exemptions also apply retroactively. This would ensure that at least some businesses which reasonably relied on the once universally accepted Borello standard are spared from costly litigation.

			CalChamber Position

			The current workforce values flexibility, which is why the Dynamex decision is so detrimental to millions of California workers. Failing to further amend AB 5 to provide additional industry exemptions and broaden the business-to-business exemption has the potential to eliminate the vast majority of independent contractors in California.

			Although the CalChamber appreciates the recognition in AB 5 that the Dynamex decision is not one-size-fits-all and agrees the professions identified should be exempted under AB 5, the Legislature should not stop with selecting just a few professions and not others that are similarly situated. What’s needed is a more progressive and holistic approach to applying Dynamex that reflects today’s modern workforce.
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			Diversity and Inclusion in Workplace

			Incentives and Rewards Better than Mandates and Quotas

			In 2020, there was an increased awareness of the consequences of systemic racism and racial inequities in our society, including the need for organizations to think more critically about increasing diversity in the workplace. The California Chamber of Commerce and others emphasized the importance of diversity and what companies can do to continue increasing diversity and inclusion at work. In response to this call to action, many companies announced new initiatives to make diversity a top priority and encouraged others to do the same.

			CalChamber Leadership on Diversity

			To promote fostering diversity and leadership in the workplace, the CalChamber provides a number of important informational and training resources that organizations can use to educate themselves and learn about best practices. The CalChamber also hosted several panel discussions about diversity.

			• In July 2020, CalChamber presented Putting Racial Justice Words Into Action: Best Practices and Strategies for California Businesses, a live panel discussion featuring an esteemed group of experts who shared their expertise on a range of issues related to bias, including how company leadership teams can respond to racism and increase diversity in their organizations. The panel was moderated by Cassandra Pye, executive vice president and chief strategy officer for Lucas Public Affairs. The panel’s recommendations to help foster diversity included education about systemic racism and bias, taking a hard look at who organizations are promoting, and thinking critically about how to mentor and mobilize opportunities for everyone rather than “a select few.”

			• In October 2020, CalChamber Executive Vice President Jennifer Barrera moderated a discussion entitled “Women in Leadership: Pathways to Success.” The panel included female executives and elected officials who discussed their own personal stories, encouraged women to always bet on themselves and offered advice on  how to seek out strong mentors throughout their careers.

			• The CalChamber also hosted two diversity and inclusion experts on its podcast, The Workplace, to talk about why diversity and inclusion matters to organizations and how to achieve positive results. In those episodes, CalChamber President and CEO Allan Zaremberg interviewed Albertsons Companies Senior Vice President of External Affairs and Chief Diversity Officer Jonathan Mayes and U.S. Navy Inclusion and Diversity Adviser Dr. Jessica Milam about their experiences in moving the needle on diversity in their organizations and recommended best practices.

			The CalChamber resources webpage is located at www.calchamber.com/diversity.

			Diversity Benefits Businesses

			Employers that are committed to increasing diversity have recognized the benefits, not only on morale and innovation, but also on the profitability of their companies. McKinsey & Company’s 2020 study entitled Diversity wins: How inclusion matters shows that companies in the top quartile of having gender diversity on their executive teams were 25% more likely to experience above-average profitability than those in the fourth quartile. Similarly, those in the top quartile for ethnic and cultural diversity outperformed those in the fourth quartile by 36%.

			The more diverse a company’s executive team is, the more it is likely to experience profitability and increased positive remarks from its employees. Interviews with employees demonstrated that companies with diverse management teams had high employee morale and employees were excited to contribute to the company’s profitability. Those that do not have a diverse workforce often struggle to keep up with innovation, creativity and positivity, and are less likely to implement necessary changes to be competitive in the marketplace.

			Successful Companies Extend Efforts Beyond Hiring to Encourage Inclusion and Promotions of Diverse Individuals

			As businesses look to expand their efforts to increase diversity, they are turning to those that have been working on these efforts for years. It has become increasingly evident that merely hiring a diverse group of employees is not enough to foster diversity and inclusion in the workplace. The commitment to diversity must be ongoing and that commitment must be reflected in who is promoted within an organization.

			Companies with successful diversity programs, such as Albertsons, have recommended ongoing inclusion or unconscious bias trainings and group discussions throughout the year to keep employees engaged and to absorb feedback from employees about ways to improve inclusion efforts. They also recommend taking a hard look at internal management teams, including the percentage of women and people of color on those teams and who is being placed in charge of promotions and hiring within the company.

			As McKinsey & Company noted in Diversity wins: How inclusion matters, “Hiring diverse talent isn’t enough—it’s the experience they have in the workplace that shapes whether they remain and thrive.”

			Employers Must Exercise Caution So as Not to Violate State or Federal Law

			Developing strategies to increase diversity requires employers to think critically about the best way to accomplish that goal without running afoul of anti-discrimination laws. California’s Fair Employment and Housing Act (FEHA) explicitly prohibits employers from making employment-related decisions such as hiring and firing based on race, national origin, sex, sexual orientation and other protected characteristics. Title VII of the Civil Rights Act of 1964 (Title VII) similarly prohibits employers nationwide from discriminating based on race, color, sex, religion or national origin. 

			Employers must therefore be careful that any hiring decisions or decisions about whom to promote do not violate FEHA or Title VII and subject them to allegations of employment discrimination. For example, the Supreme Court has held that allowing public employers to use quotas is permissible in some instances, such as allowing the use of “one-for-one” promotional quotas until a certain percentage of upper ranks were held by Black individuals, but quotas have largely been deemed impermissible in other situations.

			Recommended strategies such as diversifying hiring panels, educating employees on race and bias, holding group discussions about diversity and developing a way to ensure applicants are being recruited from diverse communities and backgrounds are best practices to promote diversity while adhering to FEHA and Title VII.

			Recent Efforts Aimed at Increasing Diversity

			There have been recent political efforts to increase diversity in both the private and public sectors. While well-intentioned, many of these efforts rely on quotas or other mechanisms that may not pass muster under existing laws and confound employers’ flexibility to address their particular circumstances. Rather than using incentives to reward companies that are leading the way, the initiatives have come in the form of mandates or quotas.

			One example of this is SB 826 (Jackson; D-Santa Barbara; Chapter 954, Statutes of 2018), which mandated that all publicly held corporations headquartered in California have at least one female director by the end of 2019 and additional female directors by the end of 2021, depending on the size of the corporate board. The law permits the Secretary of State to impose hefty fines of up to $300,000 for violations. In signing the bill, Governor Edmund G. Brown Jr. warned that “serious legal concerns” had been raised and that he would not “minimize the potential flaws that indeed may prove fatal to its ultimate implementation.” The bill’s opponents had additional concerns that SB 826’s focus only on gender would come at the expense of other protected classifications as companies try to improve overall diversity. 

			Indeed, shortly after its implementation, two lawsuits were filed to invalidate the law.

			• Meland v. Padilla was filed by a shareholder of a publicly held corporation arguing the law violated the 14th Amendment. Judge John Mendez of the Eastern District of California granted the state’s motion to dismiss the lawsuit for lack of standing, explaining that as a shareholder the plaintiff did not show he had suffered any injury and that the company was in compliance with the law, so no fine had been levied against it. The case is currently on appeal at the Ninth Circuit.

			• The second, Crest v. Padilla, was filed in the Los Angeles Superior Court. It was filed by taxpayers seeking to enjoin the state from expending taxpayer funds in carrying out alleged illegal acts permitted by SB 826. The state also demurred to this complaint on the grounds that the plaintiffs lacked standing, but the motion was denied. The case is set for trial in June 2021.

			Last year, Assembly Members Chris Holden (D-Pasadena), Cristina Garcia (D-Bell Gardens) and David Chiu (D-San Francisco) authored a similar bill, AB 979, which mandates that publicly traded companies headquartered in California have at least one director from a minority community by the end of 2021, with that number increasing the larger the board. Failure to achieve these quotas may result in costly penalties against the company. The new law was signed by Governor Gavin Newsom and applies to more than 500 companies. The same group that filed Crest v. Padilla also filed a lawsuit in October 2020 challenging the legality of the law under the same theory as SB 826.

			Again, while the purpose behind these laws is to foster diversity among corporate leadership, the use of mandatory quotas is difficult to implement and, as set forth above, legally questionable. It may mean that certain people are forced to resign or retire early from a position so that the company can satisfy the quota. Further, the quotas are based on protected information about employees, including gender, race, sexual orientation, ethnicity and national origin. An employer cannot mandate that employees disclose this information and some employees do not feel comfortable doing so.

			In the public sector, one effort to increase diversity was Proposition 16 on the November 2020 ballot. The proposition would have repealed the prohibition on preferential treatment in public employment, education, and contracting. The CalChamber Board of Directors voted to support Proposition 16 based on the need to improve diversity and opportunity in California’s public workforce and educational institutions. The proposition ultimately did not pass.

			CalChamber Position

			The CalChamber is committed to helping businesses foster diversity and inclusion in the workplace. However, imposing mandatory quotas to achieve diversity could create unintended consequences. The Legislature should seek ways to incentivize diversity and reward those companies that are putting in the work to increase diversity.
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			Employee Scheduling

			Scheduling Mandates Limit Options for Both Employees and Employers

			Between the COVID-19 pandemic that literally shut down businesses overnight, record-breaking temperatures, and extended periods of unhealthy air quality due to wildfires, life in California in 2020 was anything but predictable. Even those industries that already experience fluctuations in operations due to weather or variations in customer demand struggled to navigate how to stay afloat and preserve as many jobs as possible for their staff. A significant part of that balancing act includes adjusting staffing needs to meet customer demand, which has become difficult to predict.

			These scheduling challenges employers faced in 2020 are only further complicated by California’s wage orders and developing case law that have created an intricate web of means by which an employer is penalized financially for adjusting employee schedules or keeping employees on call. These rules apply to small and large businesses alike and avoiding financial penalties can be difficult for businesses to balance with fluctuating staffing needs.

			The Legislature should be wary of imposing any further regulation in this area and limiting an employer’s ability to quickly respond to these unpredictable events.

			Reporting Time Pay

			Pursuant to California’s Wage Orders, employees generally are entitled to “reporting time pay” in one of two scenarios:

			• the employee is sent home from work less than halfway into their scheduled shift or

			• the employee is required to call their employer before the start of a shift and is not required to come in. 

			There are limited exceptions to the reporting time pay requirement. Although the Wage Orders provide that employers do not owe reporting time pay if the interruption of work “is caused by an Act of God or other cause not within the employer’s control,” employers often are advised to construe that provision narrowly out of fear of litigation. Many companies pay out reporting time pay even if the circumstances are out of their control, such as a car wash needing to close down because of rain or a restaurant having to adjust staffing due to a large party canceling a reservation at the last minute.

			What employers often do not realize is reporting time pay is required even if the employee picks up another shift later the same day. For example, a restaurant hostess who arrives for her 8-hour shift is entitled to reporting time pay if her manager sends her home after 2 hours because the restaurant is slow. The hostess is entitled to reporting time pay even if the manager calls her later in the afternoon saying that things have picked up and she opts to come back in to continue working. The hostess would receive 2 hours of pay for the first 2 hours she worked, 2 hours of reporting time pay because she was sent home early from what was supposed to be an 8-hour shift, and then any pay she is owed for the hours she works if she comes back in that afternoon. Any time she works in the afternoon beyond 6 hours must be compensated as overtime. An employer failing to provide reporting time pay under these circumstances or calculating the pay improperly could be liable for a multitude of penalties, including penalties under the Private Attorneys General Act (PAGA). 

			The same hostess also is entitled to reporting time pay even if she is sent home for misconduct. All that matters is that she did not work at least half of her scheduled hours. Similarly, in Price v. Starbucks (2011) 192 Cal.App.4th 1136, the court confirmed that an employee who was asked to come into the store to discuss his termination was owed 2 hours of reporting time pay because he had not originally been scheduled to work that day.

			A recent decision by a California appellate court also has forced businesses to reconsider the use of call-in shifts (Ward v. Tilly’s, 31 Cal.App.5th 1167 (2019)). Previously, businesses with fluctuations in customer demand would have employees call in several hours in advance to see if they were needed. If the business was slow that day, the employee need not come in and was free to go about their day.

			The court confirmed that a policy requiring employees to call in 2 hours before their shift triggers the duty to pay reporting time pay because the employee would be restricted from engaging in other activities, such as sleeping, watching a movie, taking calls, or being outside of cell phone service. Because there is no bright line rule as to how far in advance an employee can be required to call in without being entitled to reporting time pay, it remains to be seen whether an employer that has employees call in 3 or 4 hours in advance would also owe those employees reporting time pay.

			Further, another court recently held that employers were required to compensate employees for the calls themselves because the employees were subject to the employer’s control during those calls, which lasted between 5 and 15 minutes (Herrera v. Zumiez, 953 F.3d 1063 (2020)).

			On Call Pay

			Similar to reporting time pay, employees are entitled to be paid for time that they are “on call.” Whether the employer must compensate the employee for this time depends on how restricted the employee is from using that time as he or she wishes.

			Again, there is no clear-cut rule as to when the duty to pay an employee who is on call is triggered. While employers generally followed the rule that an employee is to be paid if they are restricted to a geographic location within 20–30 minutes driving distance, the court’s reasoning in Ward may indicate a shifting view toward requiring that on-call employees be paid even where they are less restricted.

			Split Shift Pay

			To add even more complexity to employee scheduling, employers also must be careful about tracking when a split shift premium is owed. A “split shift” is two work periods that are separated by more than a “bona fide rest or meal period.” The phrase “bona fide rest or meal period” has been interpreted to mean two work periods separated by more than 1 hour.

			For example, if a retail associate leaves work at 12 p.m. and comes back to start a second shift at 2 p.m., he/she would be entitled to split shift pay. The associate is owed 1 hour of pay at the state minimum wage or local minimum wage, whichever is greater. 

			Predictive Scheduling Mandates

			Despite the plethora of laws entitling employees to compensation when their schedules are changed, San Francisco, Emeryville and other cities nationwide have enacted ordinances requiring employers to issue employee schedules weeks in advance and financially penalizing employers for modifications made to those schedules. Not only do employees need to be able to commit to shifts weeks in advance, with no changes, but employers lose the flexibility to add or remove shifts if there is a fluctuation in staffing needs.

			For example, restaurant staffing needs are dictated largely by reservations. Many people do not make reservations 4 weeks in advance, especially during the COVID-19 pandemic where outdoor seating is largely the only option available and unpredictable weather and air quality dictate people’s desire to dine outdoors. A restaurant that loses a large reservation on a Wednesday due to threat of rain on Saturday must then decide whether to adjust its schedule and provide modification pay or ask those employees to come in and risk them either having nothing to do or owing them reporting time pay if they are sent home early.

			Both employers and employees in those cities have expressed frustrations regarding compliance with these mandates. Employees are finding that their employers are less flexible about allowing them to make changes to their schedules out of fear of litigation and having to pay out modification pay. The employees also are having to commit to shifts 1 month in advance.

			In response, businesses have tried to operate short staffed when they are busier than expected to avoid calling employees to see if they can work and owing modification pay. Thus, employees also lose out on the opportunity to pick up extra shifts.

			Predictive Scheduling Legislation in California

			A handful of bills have been introduced over recent years regarding predictive scheduling, including AB 357 (Chiu; D-San Francisco) in 2015, SB 878 (Leyva; D-Chino/Chiu; D-San Francisco) in 2016, and SB 850 (Leyva; D-Chino) in 2020. The most recent iteration, SB 850, would have required grocery stores, retail stores, and restaurants to provide their employees with schedules at least 21 days in advance. The employer would owe the employee modification pay for each shift that was canceled or moved. The amount of the penalty would depend on the amount of time notice was provided about the change in the schedule.

			Although the bill provided certain exceptions to when modification pay is owed, several of the exemptions as written were vague and employers will be wary to make changes for fear of litigation. As with reporting time pay, no modification pay is due if the business cannot open “due to an act of God.” What is unclear is if this covers weather, which has significant impact on staffing needs for many businesses, especially when COVID-19 has forced restaurants and retailers to operate outdoors. It also leaves open a question as to what an employer should do about newly hired employees. If a schedule is already set weeks in advance, the new employee may either not be assigned a shift for at least three weeks or be assigned a shift where there may now be too many employees working and not enough work to go around.

			As with other areas of the Labor Code, under SB 850, an employer could have faced penalties for a good faith mistake. In addition to owing up to $4,000 for failure to pay modification pay, the employer could owe an additional $4,000 if their failure “harms” any other person, be subject to potential investigation by the Department of Industrial Relations and associated penalties, and face PAGA penalties, a potential derivative wage statement claim under Labor Code Section 226, waiting time penalties under Labor Code Section 203 if the employee is a former employee, and attorney fees.

			CalChamber Position

			It is important that employers have flexibility to adjust staffing as needed, and that employees have the option to change their schedule at the last minute, especially in the midst of the current pandemic and record-setting wildfire season which have limited both indoor and outdoor operations.

			California employers have been struggling simply to continue operations and avoid going out of business. Multiple forms of compensation already exist to encourage proactive scheduling. Implementing predictive scheduling laws will not only burden the businesses struggling the most right now, but also will negatively affect employees by prohibiting them from picking up additional shifts or making changes to their schedules when personal needs arise, and by forcing them to commit to shifts weeks in advance.
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			Paid Sick Leave

			Conflicting Rules Create Confusion; No Penalty Needed for Honest Errors

			California’s paid sick leave law, the Healthy Workplaces, Healthy Families Act (Act), went into effect on July 1, 2015. The law requires all employers, regardless of size, to provide employees who have worked in California for 30 or more days with paid sick leave, at an accrual rate of 1 hour for every 30 hours worked.

			After the 90th day of employment, employees are allowed to utilize their paid sick leave to care for themselves or a family member. Any unused sick leave accrued in the preceding year is carried over to the next year, but may be capped by an employer policy. Exempt, nonexempt, part-time and full-time employees are all entitled to paid sick leave. Temporary, seasonal and even out-of-state employees can be covered too, if they spend enough time working in California.

			Just last year, the Legislature enacted AB 1867 as part of the budget to provide supplemental paid sick leave related to COVID-19.

			While the Act and AB 1867 are well-intentioned, California employers struggle with proper compliance for several reasons. If the Legislature considers expanding or extending either of these protected leaves, it should address the employer challenges outlined below so that the laws can work as intended.

			Limited Ability to Request Documentation

			Since the implementation of the Act, suspected abuse of the law by employees is common and the Act’s ambiguities have become more prevalent, leaving employers uncertain about proper compliance and, at times, understaffed. The Act does not require an employee to provide any specific amount of advanced warning for an “unplanned” illness and it is silent as to whether an employer may request documentation before or after granting the leave.

			Due to this ambiguity, employees can and likely have used paid sick leave as vacation. Anecdotal examples of this abuse include airlines industry last-minute “no shows” during the holiday season that leave stuck on the ground passengers who are trying to fly home to see their own families. There are concerns, however, that requesting a doctor’s note could expose employers to liability for interfering with an employee’s right to sick leave and employers are therefore generally better off not requesting documentation.

			Wage Statement Requirements

			Under Labor Code Section 246(i), an employer is required to provide written notice on employee wage statements of the amount of paid sick leave an employee has available. Because this requirement is identified separately from the remaining wage statement requirements outlined in Labor Code Section 226, some employers have faced wage claims and Private Attorneys General Act (PAGA) lawsuits for failing to realize that this is a requirement. See Ramirez v. C and J Well Service, Inc., et al., 2020 WL 5846464 (C.D. Cal. Mar. 27, 2020) (explaining employees have consistently tried to seek PAGA penalties for violations of Section 246(i) even though penalties are not intended for violations of notice requirements).

			Notably, these wage claims and litigation under PAGA and the significant financial burden created on the employer are for a paper error that did not actually deny an employee leave. 

			Challenges with Local Ordinance Overlap

			The biggest compliance hurdle for California’s employer community about paid sick leave under the Act is that it allows local cities and counties to adopt different sick leave mandates. Continuing to authorize these local ordinances creates inconsistency and confusion for California employers that operate in multiple jurisdictions because each city or county may have vastly different requirements and the employer must ensure that any employee who works in those local jurisdictions is provided the protections afforded by the specific local ordinance as well as California law.

			Below is a brief summary of how the Act differs from the specific local ordinances and creates compliance burdens for employers: 

			• Permitted Use of Verification or Documentation. As indicated above, while the California Department of Industrial Relations has suggested that requiring documentation (that is, a doctor’s note) could be considered interference with an employee’s right to take leave under the Act, the Act itself is silent on the issue. However, verification or documentation is permitted under some local ordinances. For example, Los Angeles, Oakland, San Diego, Berkeley and San Francisco all allow employers to either request “reasonable” documentation or to request documentation for absences exceeding three consecutive work days. Because these local ordinances explicitly allow for documentation, but California’s sick leave law is silent on the issue, employers are left confused with what is permissible regarding documentation and verification of sick leave. 

			• Accrual Method. Even the basic methods of accruing sick leave differ. The local ordinances and the Act each require an accrual of 1 hour for every 30 hours worked in the state or the prescribed city. However, the Act offers other accrual method options that differ from the local ordinances. For example, under the Act, an employer can alternatively use a front load method rather than an hourly accrual method. This requires the employer to provide 24 hours or 3 days of paid sick leave upfront.

			The local ordinances have more complex options for accrual methods. For example, San Francisco’s paid sick leave law states that the employer may front load any sum of paid sick leave at the start of each employment year, calendar year or 12-month period, so long as the employee can accrue additional paid sick leave after working enough hours to have accrued the amount allocated upfront.

			If that is not confusing enough, Emeryville, Los Angeles, San Diego and Santa Monica all differ from San Francisco—some saying that if the employer utilizes a front loading option, the employer must provide 40 hours at the start of the year, while others require 48 hours and others specify an amount of paid sick leave equal to the applicable accrual cap (that is, 40, 48 or 72 hours) depending on each local city ordinance’s accrual cap.

			• Accrual Use Cap. The accrual caps are not much clearer. The Act states employers may cap the amount of paid sick leave an employee can accrue in a year to no less than 48 hours or 6 days, whichever is greater. However, Berkeley, Emeryville, Oakland, San Francisco and Santa Monica all base the accrual cap on the number of employees the employer has, and each city has a different employee threshold. For example, in Berkeley, if you have 24 or fewer employees, the annual accrual cap is 48 hours; however, if you have 25 or more employees, then the annual accrual cap is 72 hours.

			On the other hand, in the neighboring city of Oakland, the annual accrual cap is 40 hours for 9 or fewer employees and 72 hours for 10 or more employees. Thus, if the employer has locations throughout California, the employer will need to comply with and keep track of conflicting methods just for the annual accrual cap.

			• Use Increments. The Act and most local ordinances state that an employer cannot require that paid sick leave be used in increments longer than 2 hours. However, Berkeley differs in that the employer cannot require use in increments longer than an hour for the initial hour, or longer than 15 minutes thereafter. Oakland and San Francisco do not allow employers to require that paid sick leave be used in increments longer than 1 hour and Santa Monica does not address use increments at all. 

			• Covered Employees. This is where the local ordinance issue becomes even more burdensome on employers who have employees who work in different cities. For instance, in order for the paid sick leave laws of Berkeley, Emeryville, Los Angeles, Oakland, San Diego and Santa Monica to apply to the employee, the employee needs to work in the city only for 2 hours in 1 calendar week and be entitled to minimum wage.

			That means, for some employees who travel for work, the employer must keep track of how long the employees are in each city. If the employee is there for at least 2 hours, then that employee is entitled to the protections provided by the specific local ordinance. In San Francisco, any employee is entitled to paid sick leave as long as they work 56 hours or more in San Francisco during one calendar year.

			In some instances, the employee will be entitled to the protections of all eight different local ordinances and California’s own paid sick leave. Thus, the employer must navigate the nuances of each ordinance and ensure the employee is provided the most lenient protections of each separate ordinance.

			• Permitted Paid Sick Leave Use. Even the permitted use of paid sick leave may differ from city to city. While the Act states the medical need of the employee or employee’s family member or for purposes related to domestic violence, sexual assault or stalking suffered by the employee are permissible uses for paid sick leave, Emeryville adds that the need to provide care of a guide dog, signal dog or service dog of the employee or family member also is a permissible use of paid sick leave.

			The City of San Diego also differs by requiring that public health emergencies resulting in the closure of the employee’s worksite, child care or a child’s school count as valid reasons to utilize paid sick leave. San Francisco adds bone marrow or organ donation as a permitted use.

			• Other Differences. In addition to this long, complex list of nuanced differences, the local ordinances also differ in the application and requirements for how much paid sick leave can carry over from year to year, the amount of paid sick leave that can be used per year, the rate of pay for paid sick leave, if the employer can require advance notice of paid sick leave usage, posting notice obligations, effect at rehiring, retaliation, and even enforcement procedures.

			Because of the difficulty in keeping up with the all the different requirements, such ambiguity also creates litigation traps for employers who are actively trying to comply with all these conflicting laws.

			Legislation in 2020 and Supplemental COVID-19 Paid Sick Leave

			In the wake of COVID-19, on March 18, 2020, the federal government enacted the Families First Coronavirus Relief Act (FFCRA). The FFCRA includes a new federal paid sick leave law that requires employers with fewer than 500 employees to provide up to 80 hours of paid sick leave for qualifying reasons related to COVID-19. 

			Given that the FFCRA applied only to companies with fewer than 500 employees, Governor Gavin Newsom issued Executive Order N-51-20, which provided up to 80 hours of paid sick leave to food sector employees who work for employers with 500 or more employees that could be used if the worker was subject to a federal, state or local quarantine or isolation order related to COVID-19, advised by a health care provider to self-quarantine or self-isolate due to concerns related to COVID-19, or prohibited from working by the employer due to health concerns related to the potential transmission of COVID-19. 

			With less than two weeks remaining in the legislative session, the Legislature introduced AB 1867 and passed AB 1867 as a part of the budget. AB 1867 codified Executive Order N-51-20 as the new Labor Code Section 248. It also created Labor Code Section 248.1, which expands supplemental paid COVID-19 sick leave to nonfood sector workers who work for employers with 500 or more employees and to any publicly employed first responders or health care providers whose employers had exempted them from the federal law. Unlike the FFCRA, the bill did not include a tax credit to offset the cost of providing the leave.

			As a part of the budget, AB 1867 took effect immediately, leaving employers to deal with many similar challenges in complying with this new law as they do with the Act:

			• Documentation: Like the Act, Labor Code Sections 248 and 248.1 are silent as to whether employers may request documentation for use of the COVID-19 paid leave. The Labor Commissioner issued FAQs clarifying that employers may not request any certification from a health care provider unless the employer has reason to doubt that the employee is using the leave for a legitimate purpose. The FAQ explains, for example, that it would be reasonable to request documentation if a worker informs the employer that he or she is subject to a local quarantine order, “but the hiring entity subsequently learns that the worker was at a park.” While it is beneficial that the Labor Commissioner has recognized some instances in which it would be reasonable to request documentation to support the leave, whether the employer actually does so is a difficult judgment call. Employers should think carefully about whether to request documentation from an employee at the risk of the employee filing a complaint with the Labor Commissioner or a PAGA action. 

			• Wage Statement Requirement: Labor Code Section 248.1 requires employers with 500 or more employees to add the amount of COVID paid sick leave that employees have available to their wage statements. Many employers struggled to update wage statements to accurately reflect that amount due to conflicting local ordinance requirements as well as uncertainty about how to calculate leave entitlements for employees with variable schedules. The new law required these changes to be made the pay period immediately following its enactment.

			• Overlap with Local Ordinances: Several cities, including Los Angeles and San Francisco, had enacted local ordinances requiring larger employers to provide COVID-19 supplemental paid sick leave several months ago. Those ordinances exempted certain businesses from that leave requirement. AB 1867 contains no such exemptions. Further, the method by which an employer must calculate the employee’s regular rate of pay to pay out the leave is different than most local ordinances. Employers that operate throughout the state have been struggling to determine which calculation they should comply with for each of their locations. 

			The FFCRA and AB 1867 have a sunset date of December 31, 2020. In December 2020, Congress elected not to extend the FFCRA mandate, only to make it voluntary. It is therefore likely that AB 1867 also expired on December 31. If COVID-19 remains prevalent in 2021, even if the FFCRA is not extended, expect to see an extension of this leave mandate and possible efforts to expand it. For example, Cal/OSHA’s emergency regulations on COVID-19 included mandating that all employers, regardless of size, not penalize workers who miss work if they show any symptoms of COVID-19, even if there is no positive diagnosis, and provide exclusion pay.

			In addition, the Governor signed AB 2017 (Mullin; D-South San Francisco), which addresses the “kin care” statute, Labor Code Section 233. The law allows an employee to use 50% of their paid sick leave for purposes of kin care. The bill clarifies that it is at the sole discretion of the employee to designate the sick leave as being used for kin care or for their own illness. 

			CalChamber Position

			While California Chamber of Commerce appreciates and understands the need for employees to stay home from work while they are sick, especially during a pandemic, the growing number of different types of leaves and differences between state and local laws has made it very difficult for businesses to keep up with these requirements.

			Employers are trying their best to comply, but are struggling given the lack of clarity on issues regarding how to calculate leave entitlements, how to update wage statements, and interaction with local ordinances. The uncertainties that exist in how to implement these leave laws makes businesses of all sizes vulnerable to litigation, including PAGA, even where honest, unintentional mistakes are made.

			Any changes made to paid sick leave mandates should be minimal and easy for employers to implement and understand with no penalty for honest errors.
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			Private Attorneys General Act

			Reform Needed to Stop Abuse Forcing Employers into Costly Settlements

			California labor and employment laws are known for being complex and burdensome in comparison to the rest of the nation. There is no better example of California’s distinction in this area than the Private Attorneys General Act (PAGA), which allows aggrieved employees to file a representative action on behalf of themselves, all other aggrieved employees, and the State of California for alleged Labor Code violations. The California Chamber of Commerce is not aware of any other state that has such a law—and any state should take pause before seeking to mirror this unique law.

			PAGA has had a significant litigation impact in California, with many questions left regarding how effective it has been in encouraging compliance with California’s burdensome labor and employment protections or compensating employees for alleged harm.
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			Big Increase in PAGA Lawsuits

			PAGA lawsuits have increased more than 1,000% from the law’s first year in effect with the Labor and Workforce Development Agency (LWDA) receiving approximately 4,000 PAGA notices each year since 2014. See 2019 Budget Change Proposal, PAGA Unit Staffing Alignment, 7350-110-BCP-2019-MR (hereinafter PAGA BCP). This number is anticipated to grow to more than 7,000 by 2022.

			The popularity of these lawsuits is likely due to the significant monetary awards that can be leveraged against an employer. The threatened penalties can be staggering. The default penalty for a violation of the Labor Code is $100 per employee per pay period for an initial violation and $250 per employee per pay period for each subsequent violation. Courts have provided little clarity as to what constitutes a “subsequent violation” and whether those penalties can be compounded for multiple alleged Labor Code violations, also known as penalty “stacking.” The threatened penalties are therefore often very high, especially in relationship to the actual alleged harm. In O’Connor v. Uber Technologies, Inc., a group of drivers sued Uber claiming they were misclassified as independent contractors and were owed expense reimbursements and converted tips. The LWDA submitted a statement to the court saying that if the drivers were successful on their PAGA claim, PAGA penalties would exceed $1 billion, which was more than half of the highest possible verdict value of the case. See 201 F. Supp. 3d 1110, 1133 (N.D. Cal. 2016).

			PAGA lawsuits also are expensive to litigate. The alleged Labor Code violations that form the basis of these lawsuits usually are wage and hour issues. Even if an employer has Employment Practices Liability Insurance (EPLI), those policies often either do not cover wage and hour lawsuits at all or cover only a limited amount of defense costs. The remaining legal fees and any award or settlement itself must come directly from the employer. The threatened penalties and inability to obtain insurance coverage to fight PAGA claims forces employers to either settle or risk hundreds of thousands of dollars if not millions litigating the case on the merits.

			In those settlement agreements, PAGA often is leveraged for a high settlement amount, but the plaintiffs’ attorneys walk away with a considerable amount of money while the employees and/or the LWDA receive hardly anything. For example, in Price v. Uber Technologies, Inc., the plaintiff’s attorneys were awarded $2.325 million, while the average Uber driver was awarded $1.08. See California Business & Industrial Alliance v. Becerra, Case No. 30-2018-01035180-CU-JR-CXC (Cal. Super. Ct. 2018).

			Because 75% of any PAGA penalties award goes to the State of California, allocating too much to PAGA in a settlement agreement would prevent the plaintiffs’ attorneys, representative plaintiffs, and employees from a higher recovery. Attorneys therefore willingly allocate very little to the PAGA claim, even if it is that claim which allows them to get such a high settlement amount in the first place. Although some courts catch on and deny approval of those settlements, others approve them. See, for example, Ruch v. AM Retail Group, Inc., 2016 WL 5462451 (N.D. Cal. Sept. 28, 2016) (approving settlement agreement allocating $10,000 to PAGA and attorney fees of $365,000 out of a total settlement amount of $1.15 million); McLeod v. Bank of America, N.A., 2018 WL 5982863 (N.D. Cal. Nov. 14, 2018) (approving settlement agreement allocating $50,000 to PAGA and attorney fees of $3.3 million out of a total settlement amount of $11 million); Lacy T. v. Oakland Raiders, 2016 WL 7217584 (Cal. Ct. App. Dec. 13, 2016) (affirming trial court’s approval of allocating $10,000 to PAGA and attorney fees of $400,000 out of total settlement amount of $1.25 million); Diamond Reports Wage and Hour Cases, 2020 WL 4188098 (Cal. Ct. App. July 21, 2020) (affirming trial court’s approval of allocating $130,000 to PAGA and attorney fees of $933,333.33 out of total settlement amount of $2.8 million).

			A case cited in a recent publication by the UCLA Labor Law Center ironically entitled “California’s Hero Labor Law: The Private Attorneys General Act Fights Wage Theft and Recovers Millions from Lawbreaking Corporations” illustrates this perfectly. In Coates v. Farmers Insurance, a group of female attorneys sued for general discrimination in violation of Title VII and the Fair Employment and Housing Act, violation of the federal and California Equal Pay Acts, PAGA, and violation of California’s Unfair Competition Law. Suing under the California Equal Pay Act allowed the plaintiffs to also bring their PAGA claim because that law is found in California’s Labor Code.

			Coates’ attorney says that the threat of PAGA penalties “unquestionably contributed” to Farmers’ willingness to agree to “comprehensive monetary and injunctive relief” in the amount of $4.1 million. Despite touting PAGA as the reason that her clients were able to get a $4.1 million settlement from Farmers, she took home $1.83 million and allocated only $15,000 to the LWDA for PAGA, which is a mere 0.3% of the total settlement.

			That same article praises PAGA for remitting millions of dollars to the LWDA by citing seven cases which brought in higher-than-average PAGA penalties. The publication cites a string of cases that it describes as “[t]he most significant PAGA judgments,” including one case cited that generated $10 million to the LWDA. Most of the cases are suitable seating cases, which represent a unique scenario uncommon to most PAGA cases.

			The Industrial Wage Orders have included a seating provision since their inception in 1919. The most current version, which was the basis for those lawsuits, was established in 1976 and contains no individual monetary remedy for an alleged violation The Labor Commissioner never enforced the provision and issued multiple opinion letters limiting the provision’s applicability to retail establishments and others. After PAGA was enacted, attorneys decided to sue retailers and banks to enforce this provision.

			Unlike many cases that tack on PAGA to underlying causes of action for wages such as failure to pay overtime or provide meal or rest breaks, the only cause of action for which economic relief is recoverable in suitable seating cases is under PAGA. So, in a settlement there is no other cause of action to allocate the money to in order to avoid paying money to the state. For example, in the Bank of America case, after the plaintiff’s attorneys took their $5 million share of the $15 million settlement, the remaining $10 million was statutorily required to be split 75/25 between the LWDA and the employees. These cases cited do not represent a run-of-the-mill PAGA case.

			Labor Agency and Governor Recognize PAGA Abuse

			Even the LWDA itself recognizes PAGA abuse. In its PAGA BCP, the LWDA stated “the substantial majority” of proposed private court settlements in PAGA cases reviewed by the PAGA Unit fell short of protecting the interests of the state workers. The analysis continues, “Seventy-five percent of the 1,546 settlement agreements reviewed by the PAGA Unit in fiscal years 2016/17 and 2017/18 received a grade of fail or marginal pass, reflecting the failure of many private plaintiffs’ attorneys to fully protect the interests of the aggrieved employees and the state.” (emphasis added).

			Governor Edmund G. Brown, Jr. sought to address these issues in a budget “trailer bill,” SB 836 (2016–17). SB 836 requires that a copy of a proposed settlement be submitted to the LWDA. It is still too soon to determine the success of SB 836; hopefully, SB 836 will continue to raise awareness of this issue like those noted above in the PAGA BCP.

			PAGA Reforms Needed

			Despite this failing grade from the LWDA, proponents of PAGA still maintain it is an important enforcement tool that encourages compliance and protects employees. On the other hand, employers and legal counsel claim that PAGA is not working as intended. Rather, they say the law is being utilized against employers as financial leverage to force employers into costly settlements for minor, innocent mistakes. Some of the most notable issues with PAGA are as follows: 

			• There is no requirement under PAGA that an employee actually suffers harm, such as unpaid wages, as a result of the violation. For example, the Labor Code requires a paystub state the legal entity that is the employer. So, if an employee’s paycheck says “XYZ, Inc.,” but the employer’s name really is “XYZ, LLC,” the employee can recover PAGA penalties even though the employee suffered no harm because of this simple mistake.

			• PAGA has a unique standing requirement. PAGA defines “aggrieved employee” as any person who was employed by the employer and against whom “one or more of the alleged violations” was committed. This language means that the representative employee pursuing a civil action for multiple Labor Code violations needs to have suffered only one of the alleged violations. In March 2020, the California Supreme Court also held that an employee can pursue a PAGA claim even when they settled their own individual claims.

			Even if the representative employee suffered only one of the alleged violations or received compensation to settle their individual claims, the employee can collect penalties for all the violations alleged and, under PAGA, retain 25% of those penalties. This means the representative employee receives penalties for Labor Code violations that they never encountered or that they already were compensated for under a separate settlement agreement, thereby potentially taking away penalties for employees who actually were affected by the Labor Code violation.

			• PAGA penalties are imposed regardless of intent or the extent of any harm. Thus, employers are held liable even if they make a good faith error. A disgruntled employee who missed one lunch break can file a PAGA lawsuit to collect thousands of dollars in penalties from an employer and is likely also to end up with an enhancement award upwards of $10,000 or $20,000 for themselves for serving as the lawsuit’s representative, even if they do little to no work to further the case.

			• PAGA applies to all employers regardless of size.

			• Legal precedent has established that PAGA provides a “civil penalty.” This means that employees can recover both the statutory penalty associated with the Labor Code provision at issue, as well as civil penalties under PAGA, thereby creating a stacking of penalties against the employer.

			As an example: Employer provides its 100 employees with a quarterly bonus of $500, but fails to include that bonus as a part of its regular rate of pay calculation for purposes of overtime. This one mistake by the employer would create potential liability for: 1) unpaid overtime for the prior four years; 2) statutory penalties for incorrect paystubs; 3) interest; and 4) attorney fees. Under PAGA, the employer also could face the following statutory penalties (per alleged Labor Code violation):

			$100 for the first violation x 100 employees = $10,000

			$200 x 25 for each subsequent violation/pay period x 100 employees = $500,000

			Total: $510,000 penalties

			Due to one mistake by the employer of calculating a quarterly bonus into the hourly rate for overtime purposes, the employer could face a devastating lawsuit in which the penalties alone exceed half a million dollars for just one, alleged Labor Code violation. If this one mistake results in the violation of multiple Labor Code sections (incorrect paystubs, miscalculation of meal period or rest break premiums, payment of wages upon termination, etc.), this half million dollars in penalties can be doubled, tripled, etc.

			• PAGA lawsuits are a “representative action” rather than a class action and therefore the aggrieved employee does not have to satisfy class action requirements. Thus, PAGA actions are much easier to file and it is easier to include much larger groups of employees than in a class action. Additionally, the employee often files a PAGA action and a class action simultaneously so the employee can recover the PAGA penalties but not allocate the correct amount owed to the LWDA, as demonstrated by the above cases.

			• Another issue is the abuse of “draft” PAGA complaints. Plaintiffs’ attorneys create draft PAGA complaints and send them to the employer. These litigation threats compel settlement before a PAGA complaint is filed. Since a PAGA complaint is not formally filed in these situations, and probably never is intended to be filed, the LWDA is not made aware of the dispute and never receives its share of the settlement.

			• PAGA also provides a statutory right to attorney fees for the employee’s attorney only, thereby adding another layer of cost onto employers and providing an incentive for plaintiffs’ attorneys to file the case. 

			• PAGA claims cannot be waived by an arbitration agreement; thus, the employer is forced to settle the case or litigate it in civil court.

			Legislative Activity

			Although there appears to be acknowledgment of PAGA abuse as noted by the LWDA in the PAGA BCP, there still is no appetite in the Legislature for major reform. A very small carve-out was created in 2018 when Governor Brown signed AB 1654 (B. Rubio; D-Baldwin Park), preventing employees in the construction industry from filing PAGA claims where the employee is covered by a collective bargaining agreement that includes a grievance procedure and binding arbitration.

			Nonetheless, bills introduced in 2020 proposing limitations on the ability to seek PAGA penalties failed to be heard in committee or never made it out. See SB 1129 (Dodd; D-Napa) and SB 729 (Portantino; D-La Cañada Flintridge). Even amidst the COVID-19 pandemic, members of the Assembly Labor and Employment Committee were pressured by labor unions not to second a vote on SB 729, which would have prohibited employees who are working at home from seeking PAGA penalties on meal and rest break claims given that employers cannot observe or control employees’ actions at home.

			Since PAGA reform proposals have been unsuccessful with the Legislature, business organizations have gone as far as suing the state over PAGA. See California Business & Industrial Alliance v. Becerra, Case No. 30-2018-01035180-CU-JR-CXC (Cal. Super. Ct. 2018). While the success of the lawsuit is unknown and the case could take years to resolve, the last decade of legal decisions, as well as numerous examples of abuse, indicate that the current state of PAGA is in need of significant reform.

			CalChamber Position

			PAGA is a primary concern of the employer community due to the financial leverage it provides to plaintiffs’ attorneys to pursue claims for minor violations of the California Labor Code, especially as thousands of business struggle to survive the recession created by the COVID-19 pandemic. Questionable litigation that results in significant monetary settlements wherein the plaintiffs’ attorneys retain a majority of the money for fees and employees are provided a minimal amount is not fulfilling the stated intent of PAGA.

			The CalChamber is supportive of any efforts to reform PAGA to ensure the goals of labor law enforcement are satisfied, and that it is not used as a vehicle to enrich trial attorneys.
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			Telecommuting

			Fixing Labor Law Obstacles Will Help Employers Offer Flexibility Workers Need

			On March 19, 2020, Governor Gavin Newsom issued a stay at home order in response to COVID-19. As a result, many nonessential workers began telecommuting. Schools and child care centers closed. Employers scrambled to make sure employees had access to computers, cell phones and internet. Families turned kitchen tables and bedrooms into home offices and remote learning classrooms. As 2021 begins, it remains to be seen whether work from home or remote learning situations will change any time soon. But even if telecommuting is no longer mandatory due to COVID-19, it already has become a popular concept among employees who need more flexibility in their lives and environmental groups looking to reduce the number of single-car commuters on the road. Although many employers would like to continue to offer their employees more flexible working options like telecommuting, California’s rigid wage and hour laws make offering those options difficult.

			California Minefield of Labor Laws Discourages Telecommuting

			While many employers quickly changed their workforce due to COVID by transitioning employees to telecommuting, it is not without risk under California labor laws. California’s outdated, inflexible wage and hour laws never contemplated telecommuting and actually could limit employers from continuing to offer telecommuting as an option after COVID, even if employees prefer it.

			For example, a nonexempt employee who starts working at 8 a.m. must start their break no later than their fifth hour of work, 1 p.m., no exceptions, even if the employee is working at home. They cannot enter into an agreement with their employer to take their break later in the day. They cannot skip that break to shorten their work day. Employees cannot opt to work four 10-hour days to get an extra day off a week unless two-thirds of their coworkers agree to that schedule through a lengthy secret ballot process. Absent that secret ballot process, overtime must be paid whenever an employee works more than 8 hours in the day. This is true even if an employee answers an email at home after work hours in violation of an employer’s policy.

			Employers are completely dependent on employees to record accurately all hours worked, which employers are required to track. Employees must be reimbursed for all job-related expenditures even if the employee is not incurring any additional costs. A large number of notices and posters are required to be put up at the workplace, which could include an employee’s home, and the state has not provided any guidance as to how to disseminate those notices to employees working remotely.

			What makes these laws difficult to comply with is that employers have extremely limited control over employees working at home. A supervisor cannot physically see when an employee is taking a break or if they are working unauthorized overtime or while off the clock. Although theoretically an employer is not required to “police” employees to make sure they take meal and rest breaks, in practice, employers must monitor breaks to avoid liability exposure.

			Even if employees are taking late or short breaks by choice, settlement value for these lawsuits is dictated by timekeeping data and an assumption that the employer will have great difficulty showing that employees were taking late or short breaks by choice rather than because of the employer’s actions. Similarly, it is difficult to litigate off-the-clock work claims when an employer cannot see what an employee is doing.

			Regarding employee safety, employers may be liable for workers’ compensation claims that occur in an employee’s home, even if the employer has no control over the premises. For example, the Workers’ Compensation Appeals Board has upheld findings of liability for injuries caused by employees falling while working at home. Further, Cal/OSHA requires employers to develop an ergonomics plan to minimize repetitive motion injuries. Any such injuries would likely be covered by workers’ compensation, even if the employer has no way to control the employee’s home office setup.

			Perhaps the most difficult requirement to navigate for employers is Labor Code Section 2802, which requires employers to reimburse employees for all “necessary” and “reasonable costs” that they incur in direct consequence of their job. The statute is short and vague, with much of its interpretation being shaped by the courts over the years. Most recently, in Cochran v. Schwan’s Home Service, Inc. (228 Cal. App. 4th 1137 (2014)), the appellate court held that employers are required to reimburse expenses even when the employee has not incurred additional costs, such as when an employee had an unlimited data plan on their cell phone whether or not they use the phone for work.

			The Cochran decision makes it difficult for organizations to determine what costs are reasonable and necessary for telecommuters. What is a necessary and reasonable expenditure when you no longer have access to your office’s printer, desktop screen, or chair due to COVID-19? Because employees are now working from home, are employers required to reimburse them for internet? Water? Electricity? Chairs? Rent or mortgage payments? If so, by how much? Will these obligations under Section 2802 change when telecommuting is no longer mandated after COVID-19?

			Employers are doing their best to ensure their employees are equipped with everything they need, but are concerned about the effect of the economic recession on cash flow to issue all these reimbursements. Any misstep would expose the employer to costly litigation and disincentivizes them from allowing the telecommuting option when the shelter in place orders are lifted.

			Laws affecting telecommuting are scattered throughout various sections of the Labor Code, Government Code, 17 Industrial Wage Orders, and local ordinances. The laws were enacted largely with the idea of employees working in a traditional workplace setting where the employer can exercise control over the employees, whether by scheduling lunch periods, monitoring overtime, keeping accurate time records or providing employees with certain equipment to use or office space.

			The laws do not contain any exceptions for telecommuters and no guidance as to how the requirements are to be applied to employees who are not working in a traditional work setting. Any violation, whether intentional or not, tempts litigation. Wage and hour lawsuits often are brought in the form of class actions coupled with a claim for penalties under the Labor Code Private Attorneys General Act (PAGA). As long as the plaintiff also includes a claim under California’s Unfair Competition Law, liability for the most common wage claims can be stretched back to cover four years. Litigating these cases to finality costs hundreds of thousands of dollars in legal defense fees alone, not including the attorney fees an employer may owe if they lose. Without some relief from the threat of litigation, employers will not be incentivized to allow their employees to telecommute.

			Employees, Especially Women, Want More Freedom to Set their Own Schedules and Work Remotely

			Employees want more flexible schedules. A recent survey by the Society for Human Resource Management (SHRM) revealed that 91% of human resources professionals agree that flexible work arrangements positively influence employee engagement, job satisfaction, and retention.

			In a recent survey conducted by the California Chamber of Commerce, 86% of polled voters agree (42% strongly) that the state’s labor laws should be changed so employees working at home have more flexibility and 92% agree (55% strongly) with policies that would make it easier for businesses to allow employees to telecommute. In November 2020, voters also overwhelmingly approved Proposition 22, which provides flexibility to certain independent contractors to be able to set their own schedules and work for multiple companies at once if they so choose.

			According to Corporate Voices for Working Families and WFD Consulting, an in-depth study of five organizations that allow their nonexempt employees to have flexibility in their schedules found that employee commitment was 55% higher and burnout and stress decreased by 57%.

			Women and low-income workers have suffered the most from the inability to have flexible schedules, feeling pressured to abandon career goals to care for children and fulfill household obligations. A recent NPR article estimated that close to 900,000 women left the workforce in 2020 to keep up with the demands of child care and household obligations.

			During the COVID-19 pandemic and flu or cold season, providing more flexibility for employees who are sick to stay home will also increase public safety. Environmental groups also have recognized benefits of telecommuting. Many have pushed to mandate that employers allow telecommuting to reduce emissions in the Plan Bay Area 2050 proposal.

			Employers want to be able to provide this flexibility without fear of a class action or PAGA lawsuit.

			2020 Telecommuting Legislation

			Over the last decade, there have been repeated attempts to pass legislation to allow for more worker flexibility, such as allowing employees to enter into individual alternative workweek schedules. Those bills have always been defeated, usually not making it past the first committee hearing. It is time to revisit these types of issues as telecommuting and the need for flexibility become more prominent.

			Two bills were introduced in 2020 to alleviate some of the burden on employers who have employees who are telecommuting: AB 1492 (Boerner Horvath; D-Encinitas) and SB 729 (Portantino; D-La Cañada Flintridge). AB 1492 would have made certain clarifications to existing wage and hour laws as they apply to telecommuters and would have limited the situations in which an employee working from home could have brought a claim for a missed meal or rest break. SB 729 would have eliminated the ability to recover PAGA penalties on a meal or rest break claim filed by a telecommuter. Largely opposed by labor groups and trial attorneys, neither bill made it out of the first policy committee.

			CalChamber Position

			Increased flexibility in work schedules, such as telecommuting, primarily benefits employees. While employers want to accommodate employee requests, they are reluctant to do so if it increases liability risks under California labor laws.

			The California Chamber of Commerce supports legislation that limits these legal risks and penalties for employers that are overseeing a remote workforce and have limited control over the worksite or for which there is little guidance about the law’s applicability to telecommuters. The Legislature should remove these obstacles so employees can continue to enjoy the personal benefits that telecommuting provides.
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			Natural Resources

		

	
		
			Forest Management

			State and Federal Cooperation Will Expedite Good Forest Health 

			Periodic wildfires are a part of the natural cycle of forests. The wildfires serve to clear out dead or dying trees, diseased trees or plants, and forest debris, allowing younger, healthier trees and shrubs to grow. Good forestry management practices mimic nature, mechanically clearing out underbrush and other forest debris, setting prescribed burns, and cutting and removing dead, infested or dying trees. Environmental regulations protecting species and their habitats severely restrict the ability of forest landowners and forestry companies to manage their lands in a way that reduces fuel loads leading to wildfires.

			With the devastating wildfires in 2020, President Donald J. Trump visited California to survey the damage but also to sit down with state leaders, including Governor Gavin Newsom, to discuss the issue. This discussion focused on climate change, but also renewed the debate between whether the state or federal government is responsible for forest overgrowth. The answer is both. Forest management, or lack thereof, is the responsibility of both the federal and state governments. And in 2021, California has an opportunity to increase its efforts at addressing the issue.
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			Background

			Nearly all of California’s 33 million acres of forested land are owned by the federal government (19 million acres or 57%), private timber companies (5 million acres) and tens of thousands of private landowners (9 million acres). The State of California owns less than 3% of the forested land. The traditional role of the state and local agencies in managing forests has been limited.

			On nonfederal land, the state has regulated activities to minimize harm to the environment, principally through permits and mitigation activities for timber cutting, road and structure building, and conversion to agriculture. In addition, the state is responsible for fire suppression on private and state-owned land, as well as certain local areas.

			The U.S. Forest Service says that 6 million to 8 million of the 21 million acres it manages in California need immediate restoration. Other forestry experts say that at least 1 million acres need to be treated annually over a sustained period, according to Governor Newsom’s Wildfires and Climate Change Strike Force.

			Millions of acres of forested lands are vulnerable to wildfires due to increased fuel loading and prolonged drought and climate change. The length of the fire season is estimated to have increased by 75 days across the Sierra and seems to correspond with an increase in the extent of forest fires across the state, according to the Department of Forestry and Fire Protection (CAL FIRE).

			Over time, an increasing number of homes and commercial enterprises have been built on the urban fringe interfacing with forestlands and scrublands. Small rural communities exist within forested areas of the state supported by tourism, recreation or the timber industry. Rapid growth in vineyards and wineries in Napa, Sonoma and Mendocino counties spurred corresponding growth in commercial and residential developments, again on the urban fringe bordering forested lands, which already had many vacation and retirement homes.

			Structures on the fringe are vulnerable to wildfires and the cost of fighting them increases exponentially. Newer structures built under current building codes require use of noncombustible materials that are fire resistant. Many older structures, however, still are in use. Structures unencumbered with loans do not have to carry fire insurance. Also, not everyone keeps defensible space clear of debris around structures to aid in firefighting.

			California continues to have catastrophic wildfire seasons. Even though numerous legislative proposals have been introduced, few have been enacted. The most comprehensive proposal, SB 901 (Dodd; D-Napa), signed September 21, 2018 (Chapter 926) by Governor Edmund G. Brown Jr., still is in the process of being implemented.

			Key Points of SB 901 Wildfires Bill

			• Allocates $200 million annually for the next five years: $165 million from the Greenhouse Gas Reduction Fund (Cap and Trade) to CAL FIRE for healthy forest and fire prevention programs and projects that improve forest health and reduce greenhouse gas emissions from wildfire; and $35 million from Cap and Trade to CAL FIRE to complete prescribed fire and other fuel reduction projects consistent with the recommendations in California’s Forest Carbon Plan and the operation of year-round prescribed fire crews, research and monitoring for climate change adaptation. (CAL FIRE treated roughly 182,000 acres in 2019 and 2,500 acres through October 2020).

			• Five-year extension for several of the state’s biomass facilities and allowance for monthly reporting for some contracts in exchange for additional fuel flexibility.

			• Regulatory streamlining for prescribed fire, thinning and fuel reduction projects on federal lands if the state or local agency is conducting projects under federal Good Neighbor Authority.

			• Conservation easements purchased with state funds now must be maintained and improved for forest health.

			• Creation of a new Small Timberland Owner Program for landowners with fewer than 100 acres—a new timber harvest plan exemption.

			• Expansion of the existing Forest Fire Prevention Pilot Program by allowing the construction of up to 600 feet of temporary roads for the purpose of treating and thinning forests.

			• Improves the existing Non-Industrial Timber Management Plan and Working Forest Management Plan by clarifying that multiple landowners can work together to manage their lands and submit one plan if the total acreage in the plan does not exceed a maximum number of acres.

			Governor Newsom also took early action and assembled a strike force to lay out a strategy to reduce the number and severity of wildfires, including significant wildfire mitigation measures. CAL FIRE was directed to develop and recommend immediate, medium- and long-term actions to help prevent destructive wildfires. CAL FIRE also accelerated 35 priority fuel reduction projects, encompassing 94,000 acres while acknowledging the chasm between this plan and the need.

			The Governor’s 2020 budget allocated $240.3 million for fire protection services and $225.8 million for forest health, less than was originally proposed due to budget shortfalls from COVID-19. In early 2020, the state and federal governments signed a memorandum committing to treat 1 million acres per year. The federal government also instituted changes making it easier to reduce wildfire risk on federal lands such as splitting fire suppression funds from forest management funds, streamlining certain small-scale forest management projects, improving collaboration with local parties, and further improving Good Neighbor Authority with state governments. The Good Neighbor Authority allows the U.S. Forest Service to enter into agreements with state forestry agencies to do the critical management work to keep forests healthy and productive and promote growth in cooperative forest management. The Governor did include funding for Good Neighbor Authority in his budget.

			Impact on Business 

			Uncontrolled wildfires are costly. Business structures, residences of employees and business owners are at risk. Wildfires cause disruptions in normal commerce for extended periods due to road closures, water damage, poor air quality, public safety power shutoffs, erosion (causing landslides), employee displacement and lack of basic amenities. Also, extended business interruptions with ensuing financial losses make it difficult for companies to rebuild their businesses.

			Forest landowners suffer loss of long-term investments when their trees burn. It takes many years to grow a replacement crop, especially if owners are unable to clear the burned acres in a timely fashion due to strict forestry rules regarding salvage.

			To date, 2020 turned out to be one of the most destructive fire seasons in the state’s history, based on the number of acres burned. As this article was written, 4,193,364 acres had burned, 10,488 structures were destroyed or damaged, and there were 31 fatalities in 9,069 wildfire incidents. The Governor declared a state of emergency for Napa, Sonoma and Shasta counties, suspending rules and regulations for fuel reduction projects in high risk areas to accelerate forest clearing.

			According to CALFIRE, 135,573 acres burned in 2019 and 876,147 acres in 2018. The state Department of Insurance indicates the 2018 wildfire season still is considered the most costly to date, estimated at $12 billion in insured losses. Costs to state, local and federal governments for fighting the fire and the economic losses are not included. AccuWeather offers a more comprehensive fiscal analysis of estimates for the 2018 fire season with costs of $400 billion in property damage, firefighting costs, direct and indirect economic loss and recovery costs. Cost estimates for 2020 wildfires at the end of the third quarter of 2020 were $10 billion. 

			The ultimate costs will not be known for years.

			Anticipated Activities in 2021

			SB 901 included many improvements to forest management practices. It will take several years to fully implement all the changes. Legislation passed in 2019 to extend the effective time of Sustained Yield Plans, require development of a model defensible space program and expedite completion and certification of a vegetation treatment program. Legislation passed in 2020 further enhances defensible space programs.

			It is reasonable to expect additional legislation further easing forestry regulations to allow more salvage operations to clear the burn areas. There probably will be more attempts to expedite permitting requirements for thinning operations, clearing undergrowth and removing diseased trees on private lands to help stop rapid spreading of fires. Although SB 901 allows temporary roads, it did not relieve onerous permit or mapping requirements needed before approval of roads. Expect legislation to remedy that issue.

			CalChamber Position

			The California Chamber of Commerce supports adequate fire prevention availability for all areas of the state, including the ability for forestland owners and timber companies to clear underbrush and other debris, as well as remove dead or dying trees. The CalChamber supports more inspections and stricter enforcement of defensible space regulations and use of ignition-resistant landscaping where applicable. SB 901 is an improvement in forestry management, but more cooperation between state and federal agencies will expedite good forest health.
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			Privacy and Cybersecurity

		

	
		
			California Consumer Privacy Act

			Pandemic Slows Legislation, But Prop. 24 Passage Means Major Compliance Changes

			Enacted in 2018, the California Consumer Privacy Act (CCPA) is a comprehensive privacy law that applies to businesses of all sizes and affects almost every industry. It was rushed through the legislative process in 2018 to avoid a then-pending ballot initiative without the benefit of input from crucial stakeholders. In 2019, the Governor signed several bills to fix some of the issues with the CCPA before it went into effect on January 1, 2020. Also in 2019, the Attorney General published its first draft of proposed CCPA regulations, adding another layer of complexity to this brand-new legal scheme.

			Despite the recent enactment of the CCPA and the promulgation of CCPA regulations by the Attorney General, the drafters of the CCPA filed a new privacy initiative to amend and replace the CCPA just weeks after the 2019 legislative session ended. Approved by voters in November 2020, that new initiative, the California Privacy Rights and Enforcement Act (CPRA), will bring significant changes to California employers in 2023.

			Passage of Proposition 24 in 2020

			In 2020, the Attorney General initiated CCPA enforcement and subsequently finalized CCPA regulations, which went into effect immediately in August 2020. But even though CCPA and its regulations became effective and enforceable in 2020, businesses faced another significant change in privacy law and compliance when voters passed Proposition 24 (CPRA) in the November 2020 election. CPRA makes significant changes, adds certain clarifications and expands CCPA in several ways.

			New Burdens on Business

			• For example, CPRA removes a critical right to cure under the CCPA. The CCPA provides that a business is in violation if it fails to cure any alleged violation within 30 days after being notified of alleged noncompliance. This makes sense because most businesses still have not heard of this law, and amid the global pandemic, the constant volley of new privacy regulations has left the few business owners who are aware of this complex and unprecedented law struggling to comply. Nevertheless, the CPRA revokes this 30-day right to cure.

			• In addition, the CPRA creates a new right for consumers: the right to correct. This new right allows consumers to demand that businesses correct inaccurate personal information the business has collected. 

			• Also, the CPRA significantly expands existing rights under the CCPA, creating new compliance burdens and costs for businesses, including an expanded right to opt out. The CCPA requires businesses that sell a consumer’s personal information to provide notice to consumers that the information may be sold and to inform consumers that they have a right to opt out. The right to opt out allows a consumer to direct a business not to sell the consumer’s personal information.

			• The CPRA modifies the right to opt out by creating a new category of personal information—“sensitive personal information,” requiring businesses to treat personal information and sensitive personal information as separate categories of information. Further, a consumer has the right, at any time, to direct a business that collects sensitive personal information about the consumer to limit its use to that which is necessary to serve the consumer.

			• In addition to substantive changes to consumer rights, the CPRA makes drastic changes to the enforcement and regulation scheme for privacy law in California. The CPRA creates a brand-new enforcement agency named the California Privacy Protection Agency, whose responsibility it will be to levy fines, enforce consumer rights, and further regulate the obligations of businesses. These functions are currently under the authority of the Attorney General. 

			• Finally, one of the more shortsighted portions of the CPRA is its prohibition on future amendments. Considering the amount of amendments still needed to clarify the CCPA since its passage in 2018, preventing further changes to the newer CPRA will certainly create challenges when the statute will inevitably run into issues with which it is ill-equipped to deal. Ironically, the CPRA was put forth because the CCPA itself was ill-equipped to deal with the variety of issues that exist in the real world, as set forth below

			Important Clarifications

			The clarifications that came with the CPRA include changes to applicability, loyalty rewards and publicly available data.

			• For example, the CPRA increases the threshold for the law’s applicability to businesses. The CCPA currently defines a “business” to include any entity that collects, receives or shares the personal information of 50,000 consumers or households annually. The CPRA increases this threshold to 100,000, effectively exempting more small businesses from its applicability.

			• Another key change is that the CPRA extends the employee and business-to-business data exemption. The CCPA contains a general exemption for personal information collected in the context of employment and business-to-business relationships. This is important as the scope of personal data that an employer collects during the employment relationship could be challenging to organize, identify, disclose or delete.

			For example, including an employee’s name as the contact on an invoice to a vendor could be considered personal information under the CCPA, allowing that employee to request disclosure or deletion of the document, even though the invoice is dealing with a business transaction. The CPRA extends this important exemption until January 1, 2023 to allow policy discussions around these issues to occur.

			• The CPRA also clarifies that businesses may continue to offer loyalty rewards, additional features, discounts, or programs. The CCPA is ambiguous on this issue and creates a prohibition on discrimination against customers for exercising their opt-out rights with programs that are based on the use of the same personal information that the customer has requested be deleted or use-limited. The CPRA clarifies this ambiguity by stating that loyalty rewards, premium features, discounts and other programs (like club cards) are not prohibited.

			• One additional clarification is that the CPRA exempts publicly available data from the definition of personal information and sensitive personal information. This exemption cures a major constitutional weakness in the CCPA, one which proponents and others believe could have well led to the complete invalidation of CCPA itself.

			Attorney General Begins Enforcing CCPA Regulations

			Yet another complication for businesses is the overlay of regulations to the CCPA (and ultimately the CPRA). The Attorney General finalized CCPA regulations in June 2020 and the vast majority of the regulations went into immediate effect when approved by the Office of Administrative Law in August 2020. The Attorney General issued new substantive changes to the regulations on October 12, 2020 and opened a 15-day public comment period for the proposed rules. Notably, the October 12 date is one year and one day (even accounting for a leap year) past the Attorney General’s initial Notice of Proposed Rulemaking dated October 11, 2020. Accordingly, these proposed changes may be invalid due to the failure to comply with the California Administrative Procedure Act, which requires all changes to be done within a one-year period.

			Privacy Legislation and COVID-19

			Amid the COVID-19 pandemic, privacy legislation focused primarily on contact tracing. Several bills were introduced in 2020 to address concerns about data collection for purposes of tracing and the privacy rights of consumers in connection with the CCPA. Due to concerns that the legislation could ultimately hamper contact tracing efforts, none of the bills passed.

			Anticipated Legislative Activity in 2021

			With the passage of Proposition 24, changes or amendments to the CCPA/CPRA through legislation will likely be limited. Any legislation will have to be consistent with and in furtherance of the CPRA.

			CalChamber Position

			The California Chamber of Commerce supports creating effective protections for consumers that are inclusive of business input. With the rapid succession of privacy law and regulations coming into effect in California, the CalChamber recognizes that businesses need time to adapt and gain compliance with this still new and complex legal framework. Accordingly, the CalChamber supports amendments to the CCPA and the CPRA that clarify and simplify compliance and promote safety and security while insulating businesses from frivolous lawsuits and unfair penalties and fines.
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			Smart Laws: Regulating Algorithms

			Cultivating Innovation While Protecting Consumers

			Across the globe and here at home, California is known as a leader in technological innovation and creative ingenuity. And with this reputation, California has been able to attract some of the most impactful businesses and talents from around the world. New digital technologies and constantly evolving computer systems are a cornerstone of California’s competitiveness, and the impact of the innovation economy has been fruitful for California.

			According to the California State Assembly’s Committee on Jobs, Economic Development and the Economy, California’s innovation economy continues to lead the nation:

			• Intellectual Property: California ranks first in the nation in the total number of patents (39,139). California is second in the nation in patents granted to independent inventors per 11,000 workers, at over double the national average.

			• Entrepreneurship: California ranks fourth in the nation in entrepreneurial activity with 33% more people starting a new business than the national average.

			• Venture Capital: California is a leader in venture capital. More than half of all venture capital dollars invested in small businesses and startups during the first quarter of 2018 were earned by California-based companies.

			• High Technology Jobs: California is 11th in the nation with 6% of all jobs in the state being in a high tech industry.

			In recent years, however, California’s ability to maintain its lead has come into question as it gains a reputation for being too tough on technology companies, particularly when other states are welcoming new companies with exciting incentives. (States use credits and incentives to attract startups and technology companies. See Deloitte https://www2.deloitte.com/us/en/pages/tax/articles/states-use-credits-and-incentives-to-attract-startups-and-technology-companies.html.)

			But California’s approach to regulating technology does not have to choose between innovation and consumer protection. The two are not mutually exclusive. A policy that values inclusion of industry expertise could yield much sweeter fruit for consumers and the state. In particular, one area where California can exercise this inclusive approach to policy is by tailoring its approach to regulating algorithms in a way that cultivates innovation and protects intellectual property while still protecting consumer interests. 

			Background

			Clarke’s third law states that any sufficiently advanced technology is indistinguishable from magic. Importantly, however, algorithmic computing is not magic. The development of algorithms dates to about 850 CE, when a mathematician named Al-Khwarizmi, also known as the founder of algebra, developed a series of step-by-step computations that broke down complex mathematics into smaller, simpler steps. These step-by-step computations provided people with the instructions necessary to carry out even more complex mathematics.

			Algorithms, which take their name from Al-Khwarizmi, work in the same way: a series of step-by-step instructions that are carried out to accomplish larger, more complex tasks. The main distinction today is that these step-by-step instructions can be carried out by computers and therefore can accomplish extremely complex tasks with great efficiency. Broadly, when an algorithm (or series of algorithms) is efficient enough to perform tasks that can be associated with human intelligence (like finding you directions), it is called artificial intelligence (AI). When AI can learn new information and use that to improve its own performance, it is called machine learning (ML). These technologies have had a major impact on California’s innovation economy and play a major role in achieving California’s long-term goals in areas such as public health and environmental sustainability. 

			According to the National Cancer Institute (NCI), “Integration of AI technology in cancer care could improve the accuracy and speed of diagnosis, aid clinical decision-making, and lead to better health outcomes.” (See https://www.cancer.gov/research/areas/diagnosis/artificial-intelligence.) As noted by the NCI, AI excels at recognizing patterns in large volumes of data and identifying characteristics in data (including images) that humans cannot perceive.

			In one study, scientists at NCI helped develop an artificial intelligence approach to detect precancerous lesions in cervical images. The identification of true positives by a gynecologist was 69%; the identification of true positives by a pap smear was 71%; and the identification of true positives by artificial intelligence was 91%. The study found that the AI-based approach was more accurate than other methods. (See NCI, “Leveraging AI to Improve Detection of Cervical Precancer.”)

			Similar use of AI in medicine has yielded real world results. In 2016, researchers at the University of San Francisco piloted a new system that uses AI to detect sepsis, a deadly blood infection. The death rate fell more than 12%, meaning patients whose treatment involved the artificial intelligence were 58% less likely to die in the intensive care unit (ICU). See British Medical Journal, “Effect of a machine learning-based severe sepsis prediction algorithm on patient survival and hospital length of stay: a randomised clinical trial” (2017); also NBC News, “How hospitals are using AI to save their sickest patients and curb ‘alarm fatigue,’” (July 17, 2019).
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			Even beyond medicine, AI also plays a major role in climate change and environmental sustainability. Columbia University’s Earth Institute called artificial intelligence “a game changer for climate change and the environment.” In Norway, AI helped create a flexible and autonomous electric grid, integrating more renewable energy. AI has helped farmers in India achieve 30% higher groundnut yields per hectare by providing information on preparing the land, applying fertilizer and choosing sowing dates. AI has even helped researchers achieve 89% to 99% accuracy when it comes to identifying tropical cyclones, weather fronts and atmospheric rivers. See Columbia University, Earth Institute, State of the Planet blog (June 5, 2018).

			Fears about Algorithm Use

			What is important to understand is that algorithms by themselves are not inherently good or bad. They are simply instructions that provide a framework for carrying out tasks, akin to a series of “if-then” statements. But today, the prevalence of this technology combined with widespread misunderstanding about how it works has led to a general fear of the unknown.

			In particular, people have come to fear the use of algorithms in more important decision-making processes, leading to concerns about fairness and privacy. But just as with any technology, a distinction must be made between the technology itself and the conduct of bad actors.

			The most-cited concerns surrounding the use of algorithms relates to their use as tools to help make decisions that affect people, particularly protected classes. People legitimately fear the use of algorithms in areas such as criminal justice, financial lending, and even in job hiring because there is a concern that algorithms may inadvertently affect protected classes of people.

			For example, if an algorithm is given criminal records that already are stained with decades of systemic racism, then that algorithm may have a disparate impact on Black and Hispanic people. Just the same, if an algorithm reviewing thousands of resumes is programmed to search for graduates from Harvard University, it may produce inadvertent results that stem from racial bias which exists in the college admission process, even though the algorithm itself does not know what race the applicants are.

			It is important to note that these concerns of discrimination through disparate impact are likely already prohibited and protected under Title VII of the Civil Rights Act of 1964 and California’s Fair Employment and Housing Act (FEHA). Under either state or federal law, an employee likely can challenge the use of a facially neutral policy or test, including an algorithm, if the policy/test has a disparate impact on a protected classification such as race or gender.

			Tool for Eliminating Bias

			Eliminating algorithms from decision making could actually remove a layer of accountability from the process. This is because algorithms can be audited for fairness, tested for results, updated and improved. In stark contrast, with a traditional hiring scheme, a manager with a bias against members of a protected class cannot easily be audited, cannot easily be tested for results, and cannot easily be updated to work better next time.

			In this way, algorithms can be seen as a tool for eliminating bias, identifying bias in data sets (such as criminal records) and indeed, they commonly are used to do exactly that. Considering the benefits that algorithms provide our world, most people would agree that the solution lies not in inhibiting or discouraging the use of the technology itself, but in policy that is smart enough to adapt and improve with the innovations that affect our world.

			Legislative Activity

			As questions continue to arise regarding the use of algorithms and their impact on people, the California Chamber of Commerce expects to see legislation on the issue.

			In 2020, there were two pieces of legislation, AB 2269 (Chau; D-Monterey Park) and SB 1241 (Lena Gonzalez; D-Long Beach), that sought to address the concern of discrimination with the use of algorithms. Both bills did not move or even have a policy hearing, in part due to the pandemic. But the CalChamber expects both proposals to return in some form in 2021.

			CalChamber Position

			The CalChamber encourages promoting the continued growth of emerging technologies and innovation by tailoring statutes that regulate technologies to address specific, problematic behaviors by bad actors. Overbroad regulations that fail to isolate the problem will unnecessarily burden innovation in California and discourage further investment in the state.
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			Recycling in California

			System Upgrade Needed to Revitalize In-State Recycling, Composting

			In 2011, the California Legislature passed and the Governor signed AB 341 (Chesbro; D-North Coast; Chapter 476, Statutes of 2011), a law establishing a statewide 75% recycling goal through source reduction, recycling and composting by 2020 and requiring all businesses and public entities that generate 4 cubic yards or more of waste per week to have a recycling program in place. In addition, multi-family apartments with five or more units also were required to form a recycling program. More than nine years later, California has not achieved its AB 341 goals for a multitude of reasons, including recent major changes to the global recycling markets.

			For California to reach its ambitious waste diversion goals, the state would need to divert an additional 26 million tons annually from landfills. Unfortunately, California has been going in the opposite direction and analyses by the California Department of Resources Recycling and Recovery (CalRecycle) of California’s recycling infrastructure conclude more investments must be made into the system to address California’s need for more recycling and composting infrastructure.

			
				
					[image: ]
				

			

			Global Recycling Market Shakeup

			In 2017, China shocked many in the western world by announcing its National Sword policy banning the imports of 24 categories of scrap materials, including low-grade plastics and unsorted mixed paper, and setting strict 0.5% contamination standards for allowable bales of recyclable material. China’s National Sword policy substantially disrupted California’s recycling markets because for decades, the state relied heavily on China to purchase much of California’s recyclable commodities. Before China’s new policy, California was exporting as much as two-thirds of all curbside collected material to China and other foreign entities.

			Then, in May 2019, the 187 countries party to the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal decided to significantly restrict international trade in plastic scrap to address the improper disposal of plastic waste and reduce its leakage into the natural environment. As a result of these changes, transboundary shipments of most plastic scrap and waste will be controlled, or regulated, for the first-time starting January 1, 2021. Moving forward, international shipments of most plastic scrap and waste will be allowed only with the prior written consent of the importing country and any transit countries.

			This new paradigm in the international recycling marketplace has in many instances lowered the worldwide price of some scrap materials. What was once a net positive revenue stream for many California local jurisdictions became a significant cost for them. In response, local jurisdictions raised curbside rates to counteract the declining international demand and value for certain scrap. Local jurisdictions cited China’s National Sword policy, rising labor and fuel costs, new infrastructure and compliance with SB 1383 (Lara; D-Bell Gardens; Chapter 395, Statutes of 2016), as the basis for having to raise curbside rates.

			SB 1383 established targets to achieve a 50% reduction in the level of the statewide disposal of organic waste from the 2014 level by 2020, and a 75% reduction by 2025. The law provided CalRecycle the authority to adopt regulations setting stringent organic waste disposal reduction targets and to establish additional reduction targets for edible food. The Department of Finance estimated the cost to implement and build the infrastructure necessary to meet the mandates in SB 1383 would be approximately $20.9 billion.

			SB 54 / AB 1080 Fail to Pass After Two Years

			The Legislature responded in 2019 with the introduction of SB 54 (Allen; D-Santa Monica) and AB 1080 (Gonzalez; D-San Diego), two identical pieces of legislation with the stated intent of reducing waste and pollution through source reduction, recycling and composting mandates.

			SB 54 and AB 1080, titled the “California Circular Economy and Plastic Pollution Reduction Act,” were introduced as identical bills containing a mandate to reduce and recycle 75% of single-use packaging and products in California by 2030. Through the legislative process, the bills were amended to focus only on single-use plastic packaging and single-use service ware instead of all single-use plastic products. The bills later were amended to broaden the scope of what is regulated from single-use plastic packaging to all single-use packaging of any material type, rendering the bills material neutral. Late in the 2020 legislative session, the bills were amended again back to focusing on plastic packaging.

			The amended bills always contained three primary mandates on manufacturers:

			• First, all single-use plastic packaging and single-use plastic service ware sold or distributed in California must be recyclable or compostable by January 1, 2032.

			• Second, all single-use plastic packaging and single-use plastic service ware sold or distributed in California must be recycled by 75% by 2032.

			• Finally, all single-use plastic packaging and single-use plastic service ware sold or distributed in California must be source reduced to the maximum extent feasible.

			The term “single-use packaging” was broadly defined to include any plastic packaging not intended to be refilled or reused by the manufacturer. This included primary packaging (the material used to hold the product, such as an aluminum soda can), as well as secondary packaging (the material used to contain the primary packaging, such as a cardboard box for soda cans) and tertiary packaging (the material used for bulk handling, such as a palletized load). The mandates therefore applied to primary, secondary and tertiary packaging.

			For companies not in compliance, such as failing to meet recycling rates or failing to source reduce to the maximum extent feasible (as determined by CalRecycle), the bills granted CalRecycle discretion to offer a compliance pathway through “Corrective Action Plans.” A Corrective Action Plan would need to be approved by CalRecycle and could require actions such as shifting production away from packaging and product categories that do not meet the recycling rates, reaching a minimum content standard set by CalRecycle, or establishing a take-back system or deposit fee system for single-use packaging or priority single-use products that would increase the recycling rate of the material, to name a few.

			For regulated entities that failed to enter into or comply with an agreed upon Corrective Action Plan, SB 54 and AB 1080 provided CalRecycle with authority to issue fines of up to $50,000 per violation per day. Additionally, retailers were expressly prohibited from selling any products whose packaging was not in compliance. Any packaging not meeting statewide recycling rates could have led to a ban on the product.

			AB 1080 passed the Senate, but SB 54 failed to secure enough votes in the Assembly. Both bills ultimately died on the final night of the 2020 session, as AB 1080 never made it back to the Assembly for concurrence in Senate amendments after SB 54 failed.

			Necessary Infrastructure and Funding Missing from Proposed Legislative Solutions

			For decades, California’s reliance on international markets allowed it to operate with limited recycling infrastructure. The limited infrastructure for managing and recycling material was built largely based on the Beverage Container Recycling Program and each year shrinks as more and more California beverage container recycling centers close. For example, in 2019, California’s largest recycling redemption center operator shut down 284 facilities and laid off 750 employees. When the value of certain scrap materials on the international market collapsed and local jurisdictions and businesses struggled to turn a profit, the repercussions of an underdeveloped recycling infrastructure became glaringly apparent. Without downstream outlets for many otherwise recyclable materials, companies in California began stockpiling scrap materials as they sought to find acceptable markets for the material.

			Tens of billions of dollars would be needed to build enough recycling infrastructure to process and divert 75% of all single-use material types. CalRecycle’s Standardized Regulatory Impact Assessment (SRIA) calculated the costs to build new infrastructure to process just organic waste would be approximately $20.9 billion. The cost to build new recycling and composting infrastructure for single-use plastic packaging cost could exceed the SRIA estimates for infrastructure needed for short-lived climate pollutants. Notably, neither SB 54 nor AB 1080 provided funding or a path to streamline for infrastructure. Without funding and without permit streamlining for these facilities, overhauling California’s recycling system would be destined to fail.

			No Statewide Uniformity in Recycling

			California is home to 482 local jurisdictions, all of which have local control over their waste management systems. While many local jurisdictions offer single-stream curbside collection of recyclables, some do not offer any curbside recycling services. An increasing number of local jurisdictions also are passing ordinances banning certain materials, like expanded polystyrene and single-use plastic food ware. Companies can design for recyclability and compostability, but they cannot design packaging to comply with different local jurisdiction ordinances. Any legislation overhauling California’s recycling system should consider standardizing requirements to create a workable statewide circular economy.

			Consumer Behavior and Contamination

			In the early 1990s, several California communities pioneered “single-stream” recycling to simplify and encourage more household participation in the recycling system. Subsequently, large and small municipalities across the United States began single-stream programs of their own. The thought was that single-stream recycling meant households no longer had to painstakingly separate every material type, which was laborious and led to less participation. Instead, consumers could simply throw all their recyclables—whether paper, plastic, glass or metal—into a single bin, drag it to the street, and have it emptied each week.

			Although single-stream recycling programs increased household participation in recycling, they came with some significant unintended consequences, one of which was substantial contamination. Today, the average contamination rate among communities and businesses hovers around 25%. Contamination has reshaped the international recycling market and created serious financial and environmental issues here in California. For example, consumer education could help to reduce contamination in a single-stream system by educating people on how to properly rinse packaging and remove food waste before disposal, as well as how to identify recyclable products versus garbage—which is more difficult than one might initially think.

			Manufacturers of single-use packaging can help reduce contamination through design of their packaging to ensure recyclability at the local material recovery facilities.

			California Recycling Initiative Likely to Qualify for 2022 Ballot

			A California resource and recovery company is leading efforts to qualify the “California Recycling and Plastic Pollution Reduction Act of 2020,” a ballot initiative to ban certain packaging types, mandate recycling rates and assess an up to $0.01 tax on every unit of single-use plastic packaging and plastic food ware.

			The proposed ballot initiative is missing several key elements that the California Chamber of Commerce believes are critical to meaningfully overhauling California’s recycling system, including the need and pathway for siting additional and upgraded recycling infrastructure, as well as standardizing the program to create a uniform and meaningful statewide recycling program with statewide enforcement and recyclability requirements.

			CalChamber Position

			The CalChamber supports upgrading California’s recycling system to revitalize recycling and composting in-state. Any statewide policies regarding the management of California’s waste must be balanced and take into consideration the burden on companies and consumers in order to be effective and achieve the intended environmental benefits. The CalChamber supports maintaining legislative oversight to ensure that any proposed regulations complement other state goals and policies.
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			Proposition 65

			Reforms Can Ensure Better Warnings, Protect Business from Shakedown Lawsuits

			Proposition 65, the Safe Drinking Water and Toxic Enforcement Act of 1986, is the most far-reaching consumer “right to know” law in the nation. Proposition 65 requires California businesses with 10 or more employees to provide a clear and reasonable warning before knowingly and intentionally exposing individuals to chemicals known to cause cancer and/or reproductive toxicity.

			Unfortunately, the positive aspects of Proposition 65 have been overshadowed by some attorneys who use the law solely for personal financial gain. Proposition 65 contains a private right of action provision, which allows private persons or organizations to bring actions against alleged violators of Proposition 65 “in the public interest.” This has led to the growth of a multimillion-dollar cottage industry of “citizen enforcers” who often enrich themselves by using the statute’s warning label requirements as an excuse to file 60-day notices and lawsuits to exact settlements.

			The business community’s concern regarding Proposition 65 litigation abuse is well-founded and supported by statistical data provided by the California Attorney General’s Office in its Annual Summary of Proposition 65 Settlements. Year after year, the Attorney General’s summary shows that the volume of settlements and settlement amounts is consistently high and trending upward. The year 2019 was no exception, with a total of 896 Proposition 65 settlements amounting to $29,786,518. It will be interesting to see whether the COVID-19 pandemic, associated court closures and shift to more online shopping will have an impact on these numbers in 2020.
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			Basic Requirements of Proposition 65

			Although Proposition 65 also prohibits listed chemicals from being discharged to sources of drinking water, the law is best known for its broadly crafted warning requirement. In order to comply with Proposition 65’s warning requirements, a business must follow three basic steps:

			• Assess whether it releases, or its products contain, Proposition 65-listed chemicals,

			• Determine whether individuals—consumers or bystanders—may be exposed to a listed chemical at levels that necessitate a warning (that is, “when” to warn), and

			• Determine what the warning must say, if a warning is required (that is, “how” to warn). 

			California allows a business to use a chemical without providing warning as long as exposure does not exceed a specified threshold level. To be clear, the mere presence of a Proposition 65-listed chemical does not trigger the warning requirement; instead, the threshold question is whether the chemical would expose persons at levels that would require a warning.

			Of the approximately 900 substances that are on the list of chemicals known to cause cancer, birth defects or other reproductive harm, the Office of Environmental Health Hazard Assessment (OEHHA) has developed threshold levels for about 300 to guide businesses in determining whether a warning is necessary. If the chemical is at or below the levels listed, the business has a “safe harbor” from providing a warning.

			CalChamber Pursues Dual Paths to Provide Relief on Proposition 65 Acrylamide Warnings

			CalChamber Lawsuit Against California Attorney General

			Currently, Proposition 65 requires any business that produces, distributes or sells food products containing acrylamide to provide a warning unless the business can prove in court, with scientific evidence, that the level poses no significant risk of cancer. Many businesses have chosen to forgo the expense and uncertainty of litigation and settled with private enforcers while providing warnings for acrylamide.

			To date, there have been more than 660 60-day notices for alleged violations of the Proposition 65 warning requirement with respect to alleged exposures to acrylamide. Acrylamide is not a chemical that is added intentionally to food products. Rather, it forms naturally in many types of foods when they are cooked at high temperatures, whether at home, in a restaurant or in a factory. Common sources of acrylamide in the diet (and subjects of Proposition 65 litigation) include baked goods, breakfast cereal, black ripe olives, coffee, grilled asparagus, French fries, peanut butter, potato chips and roasted nuts. 

			On behalf of its members, the California Chamber of Commerce filed a lawsuit in 2019 against California’s Attorney General to stop the Attorney General and private enforcers from requiring businesses selling food products in California from having to provide a Proposition 65 cancer warning because of the presence of acrylamide that is created from cooking or heat processing.

			The CalChamber complaint argues that these warnings are misleading because “neither OEHHA nor any other governmental entity has determined that acrylamide is a known human carcinogen….”

			The intent of the lawsuit is to protect businesses selling food into California from having to provide false and misleading Proposition 65 cancer warnings to California consumers. Notably, the government bears the burden to show that a compelled disclosure (a Proposition 65 warning for acrylamide in food products) is permissible under the First Amendment.

			The CalChamber amended its complaint on March 16, 2020 to address the court’s procedural and technical concerns with the original complaint. On August 27, 2020, the CalChamber won a major victory when Chief District Judge Kimberly J. Mueller denied the Attorney General’s motion to dismiss the case and the motion for attorney fees by intervener Council for Education and Research on Toxics (CERT). CalChamber then filed its preliminary injunction requesting that the Court prohibit the Attorney General and all private enforcers from filing and prosecuting any new lawsuits to enforce the Proposition 65 warning requirement for cancer as applied to acrylamide in food and beverage products. 

			For updates on this ongoing lawsuit, visit the CalChamber   issues page on Proposition 65.

			CalChamber Co-Led Industry Coalition Supporting OEHHA’s Rulemaking

			On August 4, 2020, OEHHA proposed rulemaking to create a new regulatory framework to provide meaningful guidance to food companies. Under the proposed framework, Proposition 65-listed chemicals formed by cooking or heat processing foods would not represent an exposure if concentrations are reduced to the lowest level currently feasible. The proposed regulation also establishes maximum concentration levels for acrylamide in certain foods deemed to be the lowest levels currently feasible based on negotiated settlement agreements.

			The CalChamber co-led a coalition of 35 business organizations and coordinated with dozens of other stakeholders to provide a letter supporting the proposed regulatory framework, suggest improvements to certain aspects, and ensure that any efforts made on the regulatory front did not undermine the CalChamber’s litigation efforts.

			Complementary Paths

			Both the proposed regulations and the CalChamber lawsuit pertain to acrylamide in food products and are positive developments under Proposition 65 for the business community. Yet, it is important to understand the difference in relief offered and to remind readers that the two pathways are complementary.

			Should OEHHA adopt its proposed rulemaking to add Section 25505, it would set up a new regulatory framework providing that Proposition 65-listed chemicals formed by cooking or heat processing foods would not represent an exposure if concentrations are reduced to the lowest level currently feasible. It would also set up safe harbor levels for acrylamide in a limited enumerated list of food products. The proposed thresholds for certain food groups listed would be based on negotiated settlement agreements. Accordingly, companies still would be required to comply with Proposition 65 with respect to food and beverage products containing Proposition 65-listed chemicals formed by cooking or heating, but could better defend against bounty hunters if the companies can show concentration levels of these chemicals are reduced to the lowest levels currently feasible for that product.

			The CalChamber lawsuit, on the other hand, seeks to stop all future actions by the Attorney General and any private enforcers to enforce Proposition 65 warnings about acrylamide in food and beverage products. Should CalChamber’s lawsuit succeed, companies selling food or beverage products into California would no longer be required to provide a Proposition 65 warning for the presence of acrylamide, and neither the Attorney General nor private enforcers could sue companies for not warning on this basis.

			OEHHA Proposes Major Changes to Consumer Products Warning Requirements

			On January 8, 2021, OEHHA proposed significant changes to Proposition 65 warning requirements by limiting the use of the “short-form” warning. OEHHA revised the Proposition 65 “clear and reasonable” warning requirements for consumer products in 2016, a multi-year regulatory process in which hundreds of stakeholders participated. These regulations became effective only in 2018 and expressly allowed for use of a “short-form” warning rather than the “long-form” warning on any consumer product, regardless of size, so long as the warning was on the actual product. Companies invested millions of dollars to comply, changing their websites and warning labels for hundreds of thousands of products sold into California. Now, under the guise of “clarifying” the regulations, OEHHA is forging ahead with major revisions that will potentially upend how thousands of businesses warn consumers under Proposition 65.

			CalChamber Position

			The CalChamber supports the underlying intent of Proposition 65, which is to ensure that consumers can make reasoned and informed choices when they purchase consumer products or enter certain establishments. Unfortunately, the intent of Proposition 65 has been undermined by ever-increasing attempts to use the law solely for personal profit, which has exploded into a million-dollar cottage industry. For this reason, the CalChamber ardently supports reforms to end frivolous “shakedown” lawsuits, improve how the public is warned about dangerous chemicals, and strengthen the scientific basis for warning levels and initial listings.

			Although achieving these goals legislatively has proven nearly impossible, the CalChamber remains committed to initiating or supporting legislative efforts that seek to restore the original intent of the law, and where required, pursue litigation necessary to protect member companies from shakedown lawsuits that undermine the spirit and intent of the law.

			Whether in the legislative, regulatory or judicial forums, the CalChamber will continue to engage on Proposition 65 to ensure that consumers are appropriately warned and businesses are protected from frivolous shakedown lawsuits.
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			Sales Tax on Services

			No Solution for Budget Volatility; Hurts Small Firms, Increases Costs

			In November 2020, the Legislative Analyst’s Office (LAO) reported that the state budget was projected to have a $26 billion surplus. While the news is certainly welcome, the LAO warned that there would be a structural deficit in the long term which will increase the pressure for legislators to find new revenue in order to avoid having to make tough budget cut decisions. One revenue-generating proposal that has been debated for years—even proposed in legislation—is a sales tax on services. 

			California generally does not impose a sales tax on services, only on goods or products. A services tax sounds simple and straightforward—a tax levied on services providers for certain services transactions. But the application of such a tax is much more complex. Depending on the scope of the services included, it could tax services provided by lawyers, accountants, consultants, plumbers, hairdressers, and the list goes on. While there presumably will be a number of tax proposals in 2021, a proposal to tax services is a likely candidate. 

			Proponents Aim to Update System, Curb Budget Volatility

			California’s tax system generates enormous revenue growth for state programs during years of fiscal health as a result of income taxes paid by upper-income taxpayers. When Governor Edmund G. Brown Jr. was facing a budget deficit in 2012, he successfully pushed to increase taxes for single filers making $250,000 or more and married taxpayers earning at least $500,000. He also increased the top tax rate to 12.3% for filers earning $500,000 and above, or $1 million per couple while temporarily hiking the state sales tax to 7.5%.

			When the California economy was enjoying another prosperous year in 2016, the top 5% of California income earners accounted for 66.6% of the state’s total revenue. While the state’s boom years lead to overflowing general funds, the bust years have the opposite impact. California’s overreliance on the top earners was responsible for a budget shortfall of $26 billion during the height of the recession in 2011 and ultimately contributed to what was expected to be a $21 billion surplus only nine years later at the beginning of 2020. The state’s overreliance on personal income taxes as a funding source leads to periods of feast and famine depending upon the economic climate.

			According to a Senate Governance and Finance Committee analysis on a services tax, although the state’s revenue system has performed well in recent years, its tax structure is volatile, resulting in unanticipated budget shortfalls which then necessitate cuts to key public services. The top 1% of taxpayers pay half of the personal income tax, which makes up about 70% of General Fund revenues. As a result, changes in state revenues usually overstate or understate changes in the economy and rise and fall according to the fortunes of Californians with the highest incomes.

			Accordingly, supporters of a services tax argue that California should broaden the sales tax base to include services in order to limit the state’s reliance on the personal income tax of the top earners and reduce volatility. Until the pandemic-caused shutdown of much of the economy, sales tax revenues in California have experienced uninterrupted growth since the first quarter of 2010. Additionally, in 2018, the U.S. Supreme Court decided South Dakota v. Wayfair, Inc., which held that states may charge tax on purchases made from out-of-state sellers. This has boosted state revenues and contributed to sales tax stability.

			According to Senator Robert Hertzberg (D-Van Nuys)—a proponent and author of prior bills to enact a services tax—the state’s economy was based on agriculture in the 1950s but has transitioned to a modern, services-based economy. He claims the state has not updated its tax code to reflect this shift. Sales and use taxes accounted for 61% of the General Fund revenues in 1950 and, as of 2018, account for about 20% of the General Fund.

			When Senator Hertzberg advocated a services tax, he indicated that it would broaden the state tax base gradually, reaching 3% for services by 2023. He also said a services tax proposal was revenue neutral and would synchronize a reduction in sales taxes on goods by 2%. This tax reform would help California deal with volatility and provide working families with tax relief.

			Opponents Argue Services Tax Fails to Solve Budget Volatility and Will Increase Cost of Living

			No matter how a services tax is structured, the fact remains that it is still a tax. Whether it is a broad proposal to tax all services, or a proposal to tax only a handful of services utilized by the wealthy or businesses, a services tax will not solve California’s budget volatility. The state’s budget volatility stems from California’s reliance on the personal income taxes of the highest income earners, an issue that a tax on services does not address.

			According to research conducted by Justin L. Adams, Ph.D., for the California Foundation for Commerce and Education in 2019, services that would be taxed are sensitive to the state of the economy and would themselves add to budget volatility. Further, Dr. Adams concluded that a services tax would not reduce volatility because the state General Fund would continue to have a heavy reliance on personal income taxes

			In addition, taxing services utilized by the general population will only increase the already-high cost of living in California. Narrowing a proposal to tax only services utilized by the wealthy or used only by businesses will hit small businesses the hardest, discourage growth in California and ultimately create job loss.

			According to Dr. Adams’ research, large corporations would be able to avoid a tax on services by bringing in house many of the affected services—like legal, accounting or consulting.

			In contrast, nearly 90% of small businesses have fewer than 10 employees and couldn’t afford to bring these services in house, putting the smaller firms at a cost/price disadvantage with large corporations.

			The burden of complying with this new tax would also be more challenging for the small businesses that provide business services—as they likely have limited resources to set up a new tax system within their companies. Additionally, such small businesses could suffer a loss of customers and revenue due to higher prices for their services.

			Moreover, the increased costs of business services caused by a services tax will disproportionately hit small businesses, which frequently have lower margins than larger businesses. Further, small businesses are struggling to survive the pandemic-induced recession. Forcing them to pay a services tax on all day-to-day functions—including information technology, janitorial, bookkeeping, etc.—will make an intensely difficult business environment unmanageable.

			Taxing business services also will increase the cost of producing and selling goods in California. Many services are needed to bring a product to market, including research and development, quality control testing, advertising and transportation. These costs ultimately would be passed on to consumers—with higher prices having a disproportionate impact on working families.

			Recent Services Tax Legislation

			Over the last several years, Senator Hertzberg has introduced five bills to impose a sales tax on most services in California. Proponents tabbed the bills as vehicles that would modernize California’s tax structure and curtail the state’s infamous budget volatility. Many economists, however, argue a services tax is poor fiscal policy because of the “pyramiding” effect where the tax’s costs on services are passed on and repeatedly taxed again through the production chain. These tax costs can snowball rapidly and add serious costs to end consumers, particularly in services-intensive sectors.

			In 2018, Senator Hertzberg tried a different approach with the introduction of SB 993. Rather than attempting to continue taxing all services, Senator Hertzberg focused SB 993 on taxing only services paid for by businesses.

			SB 993, labeled a job killer by the California Chamber of Commerce, received a hearing in the Senate Governance and Finance Committee, but was not voted on by committee members. Had SB 993 passed, it would have done the following:

			• Created a 3% sales tax on services purchased by businesses (with some exemptions);

			• Provided a 2% decrease on the sales tax of goods; and

			• Required sellers of business services to collect the tax at the time of sale if the benefit of the services was received in California.

			Senator Hertzberg’s proposal to offset the increased services tax with a decrease in the sales tax on goods ran the potential of increasing volatility. Many business services—such as legal and bookkeeping services, architecture and design, and other services related to business sectors—are vulnerable to economic ups and downs. Alternatively, while the demand for some goods rises and falls with the economy, many items subject to sales tax remain in demand, such as clothes, alcoholic beverages and household goods. Thus, if California relied more on services taxes and less on sales taxes for budgetary purposes, volatility would naturally prevail.

			An analysis prepared by Dr. Adams in May 2019 for the California Foundation for Commerce and Education found that a 5% sales tax on business services would have the following impacts:

			• The average cost of a new single-family home would increase by more than $16,500;

			• The average construction cost for a new school would increase by more than $17 million; and

			• Costs for public infrastructure like roads and bridges would rise by 3.2%.

			Anticipated Legislation in 2021

			It is anticipated a bill like SB 993 could be introduced during the new legislative session—an especially strong sentiment given the state’s overreliance on personal income taxes. Moreover, Governor Gavin Newsom has repeatedly expressed support for tax reform to modernize California’s economy and to address budget volatility. When asked whether this means he intends to support a sales tax on services, he stated, “I want to put everything on the table.”

			CalChamber Position

			The CalChamber, along with a large and diverse coalition of business interests, would strongly oppose legislation seeking to impose a tax on business services performed in California. This unnecessary tax increase would not solve California’s budget volatility problem. Instead, it would result in higher prices for consumers and would increase the cost of doing business in this expensive state, hitting small businesses the hardest. California is facing record unemployment levels and small businesses are struggling to stay afloat. Now is not the time to saddle this state with more taxes.
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			Split Roll Property Tax

			Voters Keep Property Taxes Under Control

			As a whole, California employers enjoy few competitive advantages when growing a business simply because they do business in California. One of the few benefits is a stable and predictable property tax bill, courtesy of Proposition 13.

			“Stable and predictable” doesn’t always mean “low.” Businesses that have purchased or built their facilities relatively recently know their land values and construction costs are steep, compared with other states. But they also know exactly what their tax bills will be into the future, based on Proposition 13’s acquisition-based assessments: generally speaking, the tax will amount to 1% of their purchase price (plus costs of improvements), and their assessed value inflated by 2% a year. That is the very definition of “stable and predictable.”

			According to the Tax Foundation, California ranks 49th among states for its business tax climate. This includes ranking 49th in personal income taxes, 45th in sales taxes and 28th in corporate taxes. But for property taxes, California rates far above average—14th best among all states.

			For more than four decades, Proposition 13 has protected property owners, including residential properties, from arbitrary and volatile property tax increases. Local governments and schools also have benefited from a base of predictable, ongoing revenue not subject to the intense volatility of a top-heavy progressive income tax.

			Since Proposition 13 took effect in 1979, property taxes have more than doubled after adjusting for population growth and inflation. Local property taxes are estimated to top $79 billion this year, more than any other state’s total general fund budget, save California. Only once since Proposition 13 have property tax revenues ever declined—during the Great Recession a decade ago—and over the four decades, the average annual growth has been 7%.

			Coalition Defeats 2020 Push for Split Roll

			But instead of a thank you note to taxpayers for supplying massive and reliable tax revenues, school and local government unions have pressed for decades to unwind Proposition 13. In 2020 they made their big move—sponsoring Proposition 15 on the November ballot, which would have reassessed business properties every three years, resulting in what would have been the largest tax increase in California history—up to $12.5 billion annually.

			As former Howard Jarvis Taxpayers Association President Joel Fox recently remarked, “The odds were all to the Yes on Proposition 15’s liking. If they were ever going to inflict changes to California’s iconic property tax law, Proposition 13, the 2020 general election was the time to do it.” Indeed, the measure’s proponents, led by the California Teachers Association and the Service Employees International Union, raised more than $60 million to make their case.

			But a sturdy coalition comprising large and small business employers, local chambers of commerce, and numerous community organizations stepped up to finance a campaign that educated voters about the many flaws of the massive tax increase. Opponents were motivated and well-organized, and outraised the proponents. When all the votes were counted, Proposition 15 was handily defeated by nearly 700,000 votes, or about 4% of all votes cast.

			California Chamber of Commerce President and CEO Allan Zaremberg observed, “California voters understood the very real threat Proposition 15 presented to small businesses, farmers and consumers. Voters in California smartly recognized that enacting the largest tax hike in California history would have been devastating to jobs, our economy and California’s future competitiveness.”

			That might be the end of the discussion, but this is California, where the spending lobby’s appetite for more taxes is never satiated.

			Within moments of the announcement of the measure’s defeat, proponents vowed to come at the ballot again. The president of the measure’s key sponsor, the relentless California Teachers Association, insisted that, “The fight for much-needed funding for equitable resources continues as our schools and communities face billions in devastating budget cuts.”

			What’s Next

			So what’s next on the tax increase wheel of fortune?

			With a statewide property tax increase off the table, notions of a sales tax on services, a wealth tax, the corporation tax, and more income tax increases on high earners will move to the fore.

			We’ll see if the Legislature takes any heed of Governor Gavin Newsom’s admonition when he endorsed Proposition 15 in September 2020: “In a global, mobile economy, now is not the time for the kind of state tax increases on income we saw proposed at the end of this legislative session and I will not sign such proposals into law,” Newsom said.

			Voters show no sign of weakening in their reluctance to consider higher taxes. The CalChamber poll, People’s Voice, 2020, asked voters, in the wake of Proposition 15’s defeat, if they would support a tax increase on corporations of more than 50% and on millionaires by another 10% for schools, local government and other programs. By a 63% to 37% margin, voters soundly rejected this proposal.

			The state’s fiscal health will also play into this calculation. The Legislative Analyst has estimated that California’s budget will enjoy a one-time revenue windfall of $26 billion to allocate in the 2021–22 budget, including substantial new funding for public schools. On the other hand, the Analyst warned that the budget over the long term is structurally out of balance due to massive spending commitments, which could motivate school employee unions and others reliant on government funding to push for more tax increases.

			California business property taxpayers can breathe more easily today, knowing their tax bills will remain stable and predictable. But businesses and taxpayers generally must remain vigilant for the continuing threats from new taxes emanating from the Legislature or future ballots.

			CalChamber Position

			The CalChamber strongly opposes a split roll property tax. Removing uniform Proposition 13 protections for business property taxpayers hurts small businesses, consumers and the California economy.

			
				
					[image: ]
				

			

			Contact

			Loren Kaye

			President California Foundation for Commerce and Education

			loren.kaye@calchamber.com

			January 2021

		

	
		
			Tax Credits

			Attack on Business Incentives Harms Economic Recovery

			COVID-19 has reaped financial unpredictability far and wide. Businesses are struggling, unemployment has spiked, and the state budget is on a roller coaster of deficit and surplus. The Legislative Analyst has warned of long-term budget deficits, based on unsustainable spending commitments, which will likely inspire some lawmakers to search for additional revenue sources, such as limiting, repealing, or suspending tax credits.

			Last year, lawmakers proposed $82.8 billion in new taxes and fees, including undermining the basis for what they call “tax expenditures.” Tax credits, tax deductions, sales tax exemptions and income exclusions reduce the amount of tax collected from a taxpayer in exchange for an intended public policy objective. These tax expenditures are provisions in the tax code and are designed to achieve certain goals by providing economic benefits such as influencing taxpayer behavior, improving competitiveness, or stimulating economic growth.

			Recently, beneficiaries of the state’s General Fund revenue, including government employee and teachers’ unions, have attacked the use of credits and deductions, claiming they are tax loopholes that benefit corporations and take money away from schools and community services. 

			Repeal or Suspension of Tax Credits and Deductions

			In January 2020, Governor Gavin Newsom estimated the treasury would enjoy a $21 billion budget surplus. By June 2020, Governor Newsom anticipated a $54 billion deficit. 

			In response to the state’s anticipated fiscal shortfall, AB 85 (Committee on Budget) was signed in June 2020. This budget bill suspended two separate categories of tax credits, resulting in an $8.7 billion tax increase on businesses over the next three years.

			• First, AB 85 suspended the net operating loss (NOL) deduction for 2020–2022 tax years. Most businesses do not turn a profit during their formative years. In order to account for this, both the federal government and California allow businesses to offset their tax liabilities with an NOL deduction. An NOL deduction is a tax credit that occurs when business tax deductions are more than a business’ taxable income in a year. This loss is carried forward to future years to offset future profits, thus reducing the tax liability of the business. The NOL credit is particularly useful in California’s Silicon Valley, where startups typically go years without making a profit.

			• Second, AB 85 limited business incentive tax credits to $5 million per year per taxpayer. This limitation applies to research and development (R&D) credits, enterprise zone credits, hiring credits (including the California Competes Credit), college access credits, motion picture credits, and credits for produce donations by agricultural producers to food banks.

			The R&D limitation is particularly troublesome because California biopharmaceutical companies are working diligently on COVID antiviral therapies and vaccinations. That work could potentially be exported to another state where an R&D credit would apply in full. Additionally, California’s tech sector and aerospace and defense industries will experience large financial setbacks from the R&D suspension.

			These temporary suspensions are consistent with similar revenue-saving measures that prior administrations have used during earlier budget shortfalls. Employers will certainly endure a hardship as a result of AB 85’s credit suspensions. However, the bill contains a carryback provision, meaning the credits can be claimed later, which is a silver lining in a difficult situation.

			While AB 85 temporarily suspended certain tax credits to address a pandemic-induced recession, the Legislature proposed multiple bills seeking to undermine tax expenditures in a more permanent fashion.

			Transparency and Review

			Past attempts to eliminate tax credits and deductions have been opposed staunchly by the California Chamber of Commerce and our business allies. As a result, legislators have recently focused on bills that attempt to disclose publicly how tax credits are being utilized under the guise of transparency.

			Last year, SB 956 (Jackson; D-Santa Barbara) sought to establish a permanent California Tax Expenditure Review Board that would have directed the Legislative Analyst’s Office (LAO) to study tax expenditures, establish deadlines for the completion of studies, publish the findings of the studies, and make recommendations to the Legislature about each tax expenditure studied.

			According to the bill’s author, Senator Hannah-Beth Jackson, “This bill is intended to be the beginning of a process whereby California examines all of its tax expenditures… This will allow the Legislature, prior to deciding whether to renew them, to determine if they are cost-effective, properly designed and effecting their intended public policy objectives.” These tax expenditure recommendations could have led to the repeal of several important tax exemptions and incentives, potentially raising taxes by billions of dollars.

			Similarly, SB 972 (Skinner; D-Berkeley) was introduced last session and was characterized as a corporate tax disclosure bill with the goal of financial transparency. The bill would have required the Franchise Tax Board to compile a list of corporate taxpayers with worldwide gross receipts of $5 billion or more. That list would have included the name and tax liability of the taxpayer, the taxable year for which the return was filed, the total gross receipts for that taxable year, and the amount and types of credits claimed for that taxable year. The list then would have been shared with the Senate Governance and Finance Committee and Assembly Revenue and Taxation Committee with the intention of public disclosure.

			The CalChamber opposed both bills, given concerns about how the tax information would be misused by supporters and how this would tie into their goal of eliminating tax credits and deductions. Neither bill was enacted.

			Elimination of broader tax credit suspensions and deductions have been proposed previously in the Legislature but were shelved given the significant opposition they generated. SB 468 (Jackson; D-Santa Barbara) proposed to repeal any tax expenditure that did not already have a sunset date, “metrics of efficacy,” and had reduced state revenues by more than $1 billion annually for each of the prior 10 years. SB 567 (Lara; D-Bell Gardens) actually caused international opposition due to the proposed repeal of the water’s edge election, which allows multinational companies to base California taxable income on income received from affiliates within the United States, not other parts of the world.

			CalChamber Position

			The CalChamber will continue to oppose any attempts to eliminate or disincentivize the use of tax expenditures. Tax credits and deductions play a vital role for employers in generating employment, expanding operations, and increasing economic output. These benefits also serve the state’s economic needs because they create multiple streams of additional tax revenue and stimulate added investment and development within the state.

			Legislative review of existing tax credits to determine their effectiveness is appropriate, but disparaging the use of business incentive tax credits is especially harmful to California’s economy, particularly now when businesses are trying to recover.
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			Taxing California

			Avoiding New Taxes Will Help Private Sector Recover

			According to Yelp’s September 2020 Economic Impact Report, 163,735 total U.S. businesses on Yelp had closed since the beginning of the COVID lockdowns. The same report noted more than 19,000 California businesses had permanently closed during the same period. As of October 2020, the state’s unemployment rate is hovering around 11%.

			Despite these sobering figures, California lawmakers proposed a staggering $82.8 billion in new taxes and fees in 2020. Further, Governor Gavin Newsom signed a budget bill that contained hefty tax increases, primarily on businesses, totaling about $8.7 billion over the next three years. In addition, Proposition 15 asked California voters to approve the largest tax increase in state history—approximately $12.5 billion—which would have had a disproportionate impact on small, minority and female-owned businesses.

			As California reels from the pandemic-induced recession, lawmakers face a tremendous opportunity to assist in California’s recovery. New taxes and fees must be avoided if the state’s private sector is going to make a roaring comeback.

			California Already a High Tax State

			Personal and Corporate Taxes

			California has the highest personal income tax rate in the country. In 2016, the top 1% of California income earners paid 46% of the total personal income tax (PIT) revenue, and the top 5% accounted for 66.6% of the total revenue. This overreliance on the top earners for revenue is a strong factor in causing state budget volatility. In other words, there are boom and bust years depending upon the revenue received from top income earners’ PIT.
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			In regard to corporations, California currently imposes a flat 8.84% income tax on all corporations and a 10.84% rate on banks and financial corporations. The state corporate tax rate is the ninth highest in the United States.

			Property Taxes and Home Prices

			While California property taxes have remained predictable due to 1978’s landmark Proposition 13 initiative (see Business Issues article on “Split Roll Property Tax”), housing prices are at an all-time high, translating to high property taxes. As of September 2020, in Los Angeles County, the median sales price rose 14.5% from a year earlier to $710,000, while sales increased 19.9%. In Orange County, the median rose 8.6% to $785,000, while sales increased 29.8%. In Riverside County, the median rose 14% to $447,000. In San Francisco, the median price was $1,665,000. Overall, in September 2020, the median price for a California single-family home reached a staggering $712,430.

			Sales Tax

			The California sales and use tax rate is the highest in the country at 7.25%. Additionally, local governments are permitted to levy additional local taxes in an amount up to 2% above the state rate, but dispensations can allow the local sales and use tax to exceed this threshold.

			Gas Tax

			California also is the national leader when it comes to taxing gasoline with a gas tax of 50.5 cents per gallon. Additionally, cap-and-trade auctions increase gas prices an additional 11 cents per gallon.

			As set forth above, California is leading the nation in personal income tax rate, sales tax rate, and gas tax rate. The corporate tax rate is one of the highest in the Western United States, while California home prices have the highest national median in the continental United States. Despite this, there will be growing pressure for the Legislature to pass new taxes for more revenue in 2021.

			Legislative Action in 2020

			AB 398 (Chu; D-San Jose) Headcount Tax

			AB 398 would have instituted a tax of $275 per employee for “an entity, including, but not limited to, a limited liability company, corporation, or limited liability partnership, that has more than 500 employees that perform any part of their duties within the state.” While California’s unemployment rates are soaring, AB 398 would have strongly disincentivized employers to hire beyond 499 employees since employee 500 would have triggered $137,500 in additional taxes.

			Proponents of AB 398 argued that the bill was necessary since it would deposit all tax revenues, penalties, and interest collected into a COVID-19 Local Government and School Recovery and Relief Fund. Further, advocates of the bill said the relief fund would provide economic stability to schools and local governments while the economy struggled.

			Opponents of AB 398, including the California Chamber of Commerce, which identified it as a job killer, argued that it would have:

			• Discouraged the creation of new jobs and the retention of existing jobs;

			• Degraded California’s economic competitiveness against other states that notoriously compete to attract California’s companies by providing tax benefits and other incentives to support businesses; and

			• Been regressive, having a disproportionate impact on lower-wage workers.

			One of California’s true competitive advantages is its skilled workforce. The concentration of skilled and motivated workers in California helps overcome many competitive disadvantages stemming from high taxes, burdensome regulation and vexatious litigation. Employers who depend on skilled workers can justify these other burdens because of the talented employee base. AB 398 would have unnecessarily taxed this valuable resource.

			AB 398 never was heard by a committee.

			AB 1253 (Santiago; D-Los Angeles)

			The CalChamber opposed AB 1253 as a job killer in 2020. The bill sought to increase California’s personal income tax (PIT) rate, already the highest in the country, for struggling small businesses and high-income earners, resulting in a reported $6.8 billion tax increase.

			AB 1253 would have retroactively increased taxes on small businesses and high-income earners by imposing an income tax surcharge in the following amounts:

			• 1% on taxable income exceeding $1 million but less than $2 million;

			• 3% on taxable income exceeding $2 million but less than $5 million;

			• 3.5% on taxable income exceeding $5 million.

			Currently, the highest state tax rate for individuals and sole proprietors is 13.3%. If AB 1253 had been enacted, the 13.3% rate would have risen to 14.3% for incomes greater than $1 million and the state’s highest rate would have been increased to 16.8% for incomes greater than $5 million.

			Proponents of AB 1253 argued that the bill was a modest proposal that would progressively tax the wealthy and bring in billions of dollars per year to help California address the recession brought on by COVID-19.

			Opponents, including the CalChamber, argued that the potential tax increase gave high-income earners pause when determining whether they wanted to continue living in California. California already has the highest income tax rate in the country while states like Alaska, Florida, Nevada, South Dakota, Texas, Washington and Wyoming do not impose any income tax. California’s top 1% of income earners paid 46% of the total PIT revenue in 2016. Losing any of California’s top income earners would lead to budget volatility and likely exacerbate an already-turbulent business climate.

			AB 1253 was heard in the Assembly Revenue and Taxation Committee without receiving a vote.

			AB 2088 (Bonta; D-Oakland)

			One of the most widely discussed tax proposals last year was AB 2088, which sought to impose an annual “wealth tax” at a rate of 0.4% of a California resident’s worldwide net worth in excess of $30 million, or in excess of $15 million in the case of a married taxpayer filing separately. The bill stated that the tax applied to any person who resided in California in the last 10 years.

			This bill was the first of its kind in the country and focused solely on a taxpayer’s wealth, not income. Approximately 30,400 Californians would have been subject to the tax and it would have produced $7.5 billion annually. Calculations for the tax would have considered all assets and liabilities held by an individual, globally, “capturing the immense levels of accumulated wealth held by the top 0.1% of Californians,” according to the bill’s supporters.

			The author of the bill claimed the wealth tax would generate an estimated $7.5 billion per year for California’s vital needs like education, housing, health care, and other state services.

			Opponents of the bill never had a chance to voice their concerns, as AB 2088 was not even referred to a policy committee for consideration.

			Looking Forward to 2021

			Despite California’s economic turmoil from the pandemic and voter rejection of Proposition 15 sending a clear message of no additional taxes, the CalChamber expects several bills will be introduced to increase or expand taxes in California. Potentially, all of 2020’s failed legislative attempts to increase taxes could be reintroduced. However, Governor Newsom specifically stated, “In a global, mobile economy, now is not the time for the kind of state tax increases on income we saw proposed at the end of this legislative session and I will not sign such proposals into law.”

			Furthermore, rumors of a services tax (see Business Issues article “Sales Tax on Services”) and excise taxes are circulating as well.

			CalChamber Position

			Increasing personal income and corporate taxes or imposing additional taxes will further harm California’s economy and depress business growth. The Legislature should avoid imposing new taxes and instead focus on limiting obstacles to the state’s economic recovery.
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			Autonomous Vehicles

			Laws/Regulations Must Coincide with Technological Advances

			Autonomous vehicles (AV) programs are quickly becoming more prevalent. More than 30 states and the District of Columbia have enacted AV legislation with most of the action occurring since 2018. Since promulgation of California’s regulations in 2012 and 2014, more than 50 entities have applied to the California Department of Motor Vehicles (DMV) to test AV technology on California roadways. In the meantime, cars have grown increasingly reliant on AV technology to become “smarter” with each model, incorporating additional sensors, brake assist, and other semi-autonomous features to help people drive more safely and efficiently.

			AV technology is already everywhere. Our floors are cleaned by robot vacuums that sense and maneuver around furniture and drive our pets crazy (and make for cute internet cat videos). Autonomous technology in jet planes controls the flights we take around the world. And we send autonomously controlled rockets to explore space. AV technology is being developed, not just for commuters, but for commercial transit as well. Encouraging the development of and providing incentives for deploying AV technology will be essential to continue California’s place as a technological leader. 
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			The Basics

			• Autonomous Means Many Things to Many People. California defines an AV as a vehicle equipped with autonomous technology that is capable of operating the vehicle without active physical control or monitoring by a human operator. There are six levels of AV technology, which derive from the Society of Automotive Engineers (SAE) International and are set forth in the figure on the next page. Different regulations apply to each level of automation.

			Many states are using SAE International’s Taxonomy and Definitions for Terms Related to Driving Automation Systems for On-Road Motor Vehicles, standard J3016 as the basis for their regulations. Use of a standard set of regulations is imperative to avoid conflicting regulations that would impede travel between states. The National Conference of State Legislatures maintains a searchable database of AV bills at http://www.ncsl.org/research/transportation/autonomous-vehicles-legislative-database.aspx in an attempt to keep states on a consistent path and pave the way for streamlined deployment across the United States. Division 16.6, Section 38750 of the California Vehicle Code requires the DMV develop regulations for testing and public use of autonomous vehicles. 

			• DMV Finalizes AV Testing and Deployment Regulations. The California DMV AV testing regulations were first developed in September 2014. Since then, at least 50 manufacturers have applied to the DMV for approval. Updated regulations were finalized on February 26, 2018. These regulations incorporate by reference the SAE International J3016 standard, and contain training, notice and annual reporting requirements for testing, including the requirement that a human be behind the wheel for testing even in fully autonomous vehicles.

			Recognizing the rapid advancement in technology, the DMV also promulgated regulations for the post-testing deployment of AVs in California, including completion and certification of completion of safety testing, significant insurance coverage requirements, a law enforcement interaction plan, and, for Level 5 AVs, a communication link between the vehicle and a remote operator, as well as the ability to transmit collision data. Although this regulation does not allow for testing of commercial or freight AV technology, the DMV indicates that it is evaluating the unique safety and economic impacts of commercial AV through further study.

			• CPUC Considers Revision to Deployment Rules. Although the DMV is the agency charged with evaluating the safe operation of vehicles. The California Public Utilities Commission (CPUC) has asserted jurisdiction over autonomous vehicles in California. The CPUC is charged with regulating charter-party carriers of passengers, defined as those engaged in the transportation of persons by motor vehicle for compensation (Public Utilities Code Section 5360).

			This jurisdictional divide causes some conflicts. For example, the DMV’s AV testing permit regulations prohibit charging fees to passengers during the AV testing period. However, once the AVs meet the DMV’s stringent testing regulations and qualify for an AV deployment permit, compensation and fees are allowed. Upon deployment, the vehicle itself is then on a similar playing field as all other DMV-approved vehicles.

			The CPUC’s last major decision on AV deployment holds that CPUC-approved pilot projects of AV-related passenger carriers may not charge compensation—even if they have a deployment permit and are deemed safe by the DMV. Because of this decision, companies have a disincentive to deploy AVs in California and major pilot programs are underway in Arizona and Nevada instead.

			The effect of this conflict is that while companies may seek a deployment permit from the DMV, which says they may operate safely on California’s roadways, the CPUC says these companies must continue to offer these services for free until other “forthcoming decisions regarding AVs.”

			The challenge is this: why would commercial enterprises spend the time, resources and money to deploy passenger-AV technology in California when they will be prohibited from collecting any fees for doing so until some as yet-to-be-determined time? Such a conundrum only has the effect of stifling competition and encouraging companies to invest elsewhere.

			The Policy Issues

			• Funding for AV Infrastructure. The transportation funding bill SB 1 (Beall; D-San Jose; Chapter 5, Statutes of 2017), in addition to providing much-needed repairs for California roadways, also allows for transportation dollars to be used for infrastructure improvements to support AV deployment. SB 1 states that “[t]o the extent possible and cost effective, and where feasible, the department and cities and counties receiving funds under the program shall use advanced technologies and communications systems in transportation infrastructure that recognize and accommodate advanced automotive technologies that may include, but are not necessarily limited to, charging or fueling opportunities for zero-emission vehicles, and provision of infrastructure-to-vehicle communications for transitional or full autonomous vehicle systems.”

			• Safety. We humans have an outsized notion of our ability to safely navigate the roadways. Test it by trying to merge onto any highway onramp at rush hour. The perception of the safety of AVs has been hampered by some high-profile accidents, with a recent study conducted by research firm J.D. Power and Associates and the National Association of Mutual Insurance Companies (NAMIC) finding that 4 out of 10 Americans “would never ride” in a fully automated vehicle.

			Despite these fears, experts predict that AVs will end up much safer than human-controlled ones. According to the California Office of Transportation Safety, traffic fatalities increased 7% from 3,387 in 2015 to 3,623 in 2016, and the 2015 Mileage Death Rate (MDR)—fatalities per 100 million miles traveled—was 1.01. According to National Highway Transportation Safety Administration (NHTSA) data, which was collected from all 50 states and the District of Columbia, 37,461 lives were lost on U.S. roads in 2016, an increase of 5.6% from calendar year 2015. NHTSA found that distracted driving and drowsy driving fatalities declined, while deaths related to other reckless behaviors—including speeding, alcohol impairment, and not wearing seat belts—continued to increase.

			AVs use a variety of technology, most of which does not depend upon attention spans, number of cocktail decisions, or whether your newborn kept you up all night. Computers do not listen to music, and they ignore (or can simultaneously respond to) texts while navigating roadways. Various technology is being tested by some or all of the manufacturers.

			Many automakers have advocated skipping straight to Level 5 automation for added safety. They argue, perhaps rightly, that humans are not capable of resuming control quickly enough to make human backups useful, and that skipping to Level 5 would allow regulators to adapt more quickly to technology. Experts project, depending upon the level of AV used, as much as a 90% reduction in collisions, with the ensuing preservation of life.

			Currently, the final regulations from the California DMV require that a human backup be used during all testing. In enacting future legislation on AVs, policy makers must balance safety, avoid conflicting regulations with other states and the federal government, and avoid overly prescriptive and burdensome regulations that impede the continued safe testing and deployment of AV technology.

			Legislative and Regulatory Action in 2020

			• AVs and Ride Sharing. A study by the Boston Consulting Group estimated that by the end of the next decade, fully 20% to 25% of U.S. rides will be logged by Level 5 AVs operated by ride-sharing services. With several deployment programs underway, the CPUC is re-evaluating its rules around compensation, shared rides, safety plans, and data collection. Pending regulatory decisions will guide the future of whether California can be a leader in this technology, or whether companies will choose other states with less restrictive policies for larger scale deployment.

			• Commercial Testing and Deployment. The DMV anticipates continued exploration of testing and deployment of trucks and commercial vehicles in the coming years. Several California companies are in development for commercial use. Governor Gavin Newsom’s Office of Planning and Research published a set of principles at http://opr.ca.gov/planning/transportation/automated-vehicles.html to help guide the policy discussion.

			Overall, the Legislature must tread carefully when legislating in these areas, being sure to keep pace rather than get too far ahead of the technology curve and hinder innovation or cause unnecessary fear of new technology.

			CalChamber Position

			California should encourage the development of AV technology for transit and commercial operations. It should ensure that laws and regulations keep pace with advancing technology, are not duplicative, do not conflict with federal or other state laws, that California laws allow companies to receive compensation for their DMV-approved programs, and that regulation is not overly burdensome, all while maintaining consumer safety. With such a balance, California can remain at the technological forefront of AV development.
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			Transportation/Infrastructure Funding

			Long-Term Stability, Spending Oversight Important to Keep State Moving

			Each year, Californians drive an average of 14,000 miles, increasing the wear and tear on the state’s aging roads, highways and freight routes. Californians use roadways to travel to work and school, vacation at the state’s abundant parks and entertainment destinations, and move trillions of dollars of goods through and around the state. California’s roads, bridges, freight and public transit systems require annual maintenance, much of which has been deferred for the better part of a decade. State transportation leaders must tackle a significant backlog of repairs, modernization and expansion to keep pace with advances in technology, such as autonomous vehicles and rapid transit, as well as expand roadways to accommodate additional drivers.
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			The Basics

			California receives approximately $3.5 billion annually from the Federal Highway Administration, mostly generated by fuel taxes on gasoline and diesel.

			Although truck traffic has increased again after an initial drop-off, impacts from COVID-19 have resulted in substantial reductions of vehicle miles traveled (VMT) by passenger cars, which affects both state and local income that can be used for much-needed infrastructure improvements to deliver the goods necessary to keep the California and U.S. economy moving.

			The Federal Highway Administration found that April 2020 VMT dropped almost 40% compared to April 2019. Although driving increased when the spread of COVID-19 began to decline and more states opened, the overall decrease in VMT remains at approximately 15% nationwide. The California Legislative Analyst’s Office (LAO) also found that VMT in April 2020 was 41% lower than in April 2019, and was still down by 19% year-over-year in June 2020.

			With 80% of the Highway Trust Fund coming from gas taxes, the American Association of State Highway and Transportation Officials (AASHTO) forecasted a deficit of $37 billion over the next five years for states and urged Congress to take action in the federal budget in the form of a future coronavirus relief bill. In June 2020, a survey by the National League of Cities determined that 65% of member cities were delaying or canceling capital expenditures and infrastructure projects due to budget woes.

			2020–2021 Budget

			The LAO projected a $1.3 billion net increase in transportation spending for 2019–2020 when compared to the 2018–2019 budget, largely as a function of increases in overall revenues due to the passage of SB 1 (Beall; D-San Jose; Chapter 5, Statutes of 2017), which survived a ballot measure attack in 2018.

			SB 1 imposed a tax on the use of gasoline and was necessary to address long-deferred infrastructure and concerns over a growing lack of mobility in the state. 

			The September 2020 LAO report on transportation revenues and COVID-19 estimated a decrease of $619 million in fuel and vehicle fee revenues for 2019–2020, with most of the decline due to an estimated $556 million reduction in gasoline taxes.

			Policy Concerns

			Long-term modernization of California’s system of roadways and transportation infrastructure requires a long-term plan and challenged state and local budgets before COVID-19, given the high costs estimated for repair, modernization and expansion to accommodate continued economic and population growth. Although the state was able to largely stabilize the budget for the State Transportation Improvement Program and the Caltrans Highway Rehabilitation fund, revenues for local streets and roads will be $256 million (9%) less than estimated for 2019–2020 and $231 million (8%) less than estimated for 2020–2021, and state transit assistance will be severely affected.

			As Californians drive increasingly fuel-efficient vehicles and more zero-emission cars, relying on these excise taxes will divorce funding from the impact that vehicles have on the roads. The Legislature recognized this phenomenon in 2016, creating an advisory committee (including a member from the California Chamber of Commerce) to develop a new transportation finance system based on miles driven, rather than gallons of fuel consumed.

			Any new mileage fee would replace the current fuel tax, not add to it. The advantage of such a system would be to assess drivers for exactly how much they use the roads, without regard to how efficient their engines may be or if they use petroleum fuels at all. Governor Gavin Newsom’s administration has directed Caltrans to further evaluate this new finance regime but has neither released a schedule nor signaled any urgency for new financing authority or policy changes for possible rollout after 2020.

			California must be cognizant of the interrelationship between funding and VMT, increase efficiencies in the use of funds, and ensure that sufficient oversight and accountability in the use of funds is maintained while allowing flexibility for technological development and advancement of California’s transit system. Policy decisions, such as the Governor’s pledge to phase out combustion engine passenger vehicles by 2035, will further exacerbate this funding issue. Careful consideration must be given to how to backfill these funds.

			Legislative Activity in 2021

			Bills may be introduced to divert transportation funding for other purposes, including climate-related purposes, which may directly affect the ability to continue much-needed improvements. Additionally, if the Governor moves forward with a plan to phase out combustion engine vehicles, the Legislature will need to address how to continue to fund California’s roads and infrastructure with a lack of income from the bipartisan SB 1 gas tax increases passed just a few years ago.

			CalChamber Position

			The CalChamber supports reasonable and necessary funding to ensure long-term stability of California’s roads, bridges and infrastructure, all of which are necessary to move California-made goods and support the state’s vibrant economy.

			California should reject fees unrelated to infrastructure improvement or which otherwise make it more difficult for Californians to commute or businesses to move their goods in order to ensure a robust economy.

			The Legislature should encourage policy that maintains adequate oversight over use of transportation dollars and implements measurable benchmarks and performance-based outcomes for the use of funds.
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			Unemployment Insurance

			Proposals to Change Benefits Must Consider COVID-Hit Business

			Through federal and state cooperation, unemployment insurance (UI) benefits act as a stabilizer during economic downturns by providing a source of temporary, partial wage replacement for workers who have become unemployed through no fault of their own and are looking for employment. To induce states to enact UI laws, the Social Security Act of 1935 provided a tax offset incentive to employers if a state UI program complies with federal requirements, including fully funding benefits for state claimants.

			Aside from federal standards, each state has primary responsibility for the content and development of its UI laws, and administration of the program. California administers its UI program through the Employment Development Department (EDD) within the guidelines established under federal law.

			Funded by Federal/State Taxes on Employers

			California’s UI program is funded exclusively by employers, via state and federal taxes on wages. The only exceptions to this rule are temporary federal grants for administration and certain emergency and extended benefits that have been paid from federal general revenue—some of which were utilized during 2020 in response to COVID-19 and are discussed below. Employees do not pay any UI taxes.

			These employer contributions are deposited in the Unemployment Trust Fund (UI Fund) of the U.S. Treasury Department. States withdraw money from their account in the trust fund exclusively to pay UI benefits. If a state trust fund does not have adequate funds to pay benefits, a loan is made from the federal fund so that all claims are paid.

			Generally, the federal UI tax is fixed at 6% of wages up to $7,000 per year for all employers in the state (Federal Unemployment Tax Act (FUTA) taxes), offset by a 5.4% credit in states that comply with federal UI laws (FUTA tax credit), resulting in a payable rate of 0.6%. Assuming the state is in compliance and the state’s UI Fund is solvent, this comes out to $42 per employee per year. FUTA taxes are due January 31 following the year in which the taxes are applied (for example, 2018 taxes are due January 31, 2019). Employers receive the 5.4% credit when the state program is in compliance with the federal UI program rules.

			If a fund remains insolvent for two consecutive years, then FUTA tax credits are reduced annually by 0.3% until the fund returns to solvency, creating essentially a steadily growing tax increase on the state’s employers.

			COVID-19 and Unemployment Insurance

			COVID-19 and the related economic shutdown have brought unemployment insurance policy to the forefront, both in California and nationally. As the tidal wave of COVID-19 has crashed across the nation and businesses have complied with state-mandated safety precautions and shutdowns, unemployment has risen to levels not seen since the Great Depression. Into this economic crater, unemployment insurance has emerged as the critical stopgap to help keep food on the table for many Californians and provided critical stimulus to the economy.

			Unlike in prior recessions, however, entire sectors of the economy have been shut down or are operating at severely reduced capacity. Many businesses, particularly in the hospitality or food service industry, are closing and will never reopen. According to some estimates, about half of all small businesses are at risk of collapsing due to COVID-19. With unprecedented economic restrictions and collapse among the businesses that pay into California’s UI Fund, California policy makers face a new question: where to find a social safety net when the business community cannot serve as one?

			Federal Response and Increased Benefits

			Multiple rounds of federal legislation struck a careful balance in 2020—providing additional benefits to employees without placing the cost on employers. First, the Families First Coronavirus Response Act (FFCRA - HR 6201) provided federal funding for extended benefits and waived charging interest for loans to states whose UI funds became insolvent. Then the Coronavirus Aid, Relief, and Economic Security (CARES) Act (HR 748) provided a host of significant changes, including hundreds of billions of dollars of aid to fund a $600 increase in weekly UI benefits through July 31, 2020 for all recipients, and to create a new category of benefits and extend existing categories of recipients. Thankfully, all these changes were federally funded, meaning they added no obligations to California’s struggling businesses, but helped out-of-work Californians keep bread on the table. 

			A number of California legislators looked to increase state UI payments and place the cost on California employers during the 2020 session.

			• Most prominent among them, AB 1107 (Chu; D-San Jose) was intended to add $600/week to California’s UI program. AB 1107 would have funded the increase in benefits via the traditional mechanism—payroll taxes on California employers. Depending on the unemployment rate and applicants’ UI awards, this could have placed a burden on California employers in the tens of billions of dollars annually.

			• Similarly, AB 1731 (Boerner Horvath; D-Encinitas), before its final amendments, would have added billions of dollars of debt to California’s UI fund by rewriting the equations related to UI benefits for reduced-time workers.

			Due to legislative concerns about burdening the struggling business community with a tax increase during times of economic shutdown, none of these provisions came to pass during the 2020 session, but they may well return in 2021. The question again will be: when the business community is struggling to survive and cannot provide a social safety net, where will the state turn?

			Lessons for 2021

			As states across the nation are exhausting their UI funds, what happens now? California’s fund was depleted by May 2020, leading to federal loans similar to those utilized after the Great Recession of 2008. In that case, California’s debt peaked at $10.3 billion in 2012 and California employers faced increasing taxes in subsequent years. This tax increase continued until 2018, when California’s UI fund returned to solvency.

			As an example of how those costs apply to California employers: by 2017, the employers’ tax rate had risen to 2.7%, quadrupling per employee UI taxes from the traditional $42 per employee to $189 per employee.

			Looking to 2021 and beyond, California’s UI fund has already fallen deep into insolvency—the question is only how deep it will go. Although estimates vary, it is certain that California’s UI fund will go far deeper into insolvency than it did during the Great Recession. As of March 2020, California’s UI Fund held a surplus of more than $3.2 billion—but by November 9, 2020, it had fallen $15.7 billion into debt, according to the U.S. Treasury Department. The Employment Development Department’s (EDD) October 2020 UI Fund Forecast estimated California’s loan balance would be approximately $21.5 billion by the end of 2020, with ongoing extremely elevated levels of unemployment during 2021.

			Based on this trajectory, EDD estimates that California’s UI Fund appears very likely to fall $48 billion into debt by the end of 2021, bringing the total UI Fund debt to more than four times the debt in 2008. With these numbers in mind, and assuming no federal or state relief, that means California employers will be facing an increased tax burden on a per-employee basis—which will disincentivize hiring—for well beyond the next decade.

			Capabilities and Fraud Concerns

			Another troubling result of the unprecedented surge of applicants caused by the state-mandated economic shutdowns was that some technological and logistical shortcomings in the EDD were laid bare. Outdated technology and organizational bottlenecks around claims processing caused many applications to be stuck in limbo, with some claimants waiting months for their claim to be processed. This backlog led to widespread criticism of EDD and, although some new systems were put into place after the legislative session in 2020, this will certainly be an ongoing focus for Californians heading into 2021.

			EDD also faced criticism for failing to catch significant fraud due to its rush to distribute benefits. At least 100 arrests have been made across California as police attempt to catch these fraudsters, but it remains unclear as to how much fraud took place during 2020, and how significant an effect this fraud has had on California’s UI fund.

			CalChamber Position

			As we grapple with COVID-19 and the economic shockwaves it has sent through the California economy, California must weigh the ability of the battered business community to absorb a tax increase when considering changes to UI benefits. Before any such change can be considered, EDD must demonstrate that it has found new solutions to prevent theft and ensure that UI benefits are being distributed to those Californians who actually are in need.
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			Access to Water

			Storage Plus Conveyance Key to Producing Adequate Supply

			Access to an adequate water supply is critical for business to thrive, for human survival and for the environment. Demand outstrips the current supply. New water storage projects, above and below ground, are needed urgently. New technology with water purification projects is in its infancy and desalination plants are barely ahead of those. These projects that increase supplies are just coming online after rigorous environmental scrutiny, sometimes taking years to accomplish. Meanwhile, environmental regulations requiring more water flows from rivers to support fish and wildlife have been implemented. Always in the forefront of businesses’ concern is access to enough water at reasonable rates to operate efficiently and yet acknowledge the many other demands on water supplies. 

			At the same time the cost to supply water for human needs continues to spiral out of sight. The drought highlighted the plight of disadvantaged communities that ran out of drinking water in the Central Valley and rural parts of the state. Bringing water to those communities is expensive, covered in part by money from the state budget, but the problem of how those communities pay for water service when connected to nearby water purveyors is unclear. And in 2020, COVID-19 further emphasized the cost and the need to continue water service to all consumers despite their inability to pay.

			The continued need for access to an affordable water supply will be a priority issue in 2021.

			Access to Clean Drinking Water

			State law ensures universal access to water by declaring that “every human being has the right to safe, clean, affordable, and accessible water adequate for human consumption, cooking and sanitary purposes.” However, water is becoming more expensive. California’s growing economy and population create continued demand for water. Meanwhile, drought and water leaks tighten available supplies. In addition, pipes and aging infrastructure result in expensive repairs or replacements. These conditions contribute to higher costs. The result is more low-income households with unaffordable drinking water. COVID-19 and the impact to the economy, including high unemployment rates, only further exacerbated the affordability issue.

			The State Water Resources Control Board (Water Board) circulated a draft proposal for a statewide low-income rate assistance program developed, under contract, by researchers from the University of California, Los Angeles in 2017 to analyze possible funding mechanisms. Cost estimates ranged from $279 million to $580 million. The funding mechanism would include a tax on water utility bills for approximately 34% of the water hookups in California. Households with income less than 200% of the federal poverty level would be exempt. The proposal was sent to the Legislature where it is still under consideration. 

			Meanwhile on a separate track, legislation was introduced in 2018 that would have provided access—not low-income rate assistance—to safe and affordable drinking water for disadvantaged communities, but failed to progress because it included a fee that was perceived as a tax. The bill had two parts: 1) access to clean drinking water; and 2) a funding source. Under the legislation, access could include annexation to the nearest water district for those with dry wells, help with contaminated wells, consolidation of smaller water districts with nearby larger and better-funded districts, or building or upgrading existing drinking water facilities.

			The funding mechanism was a tax on fertilizers and on dairy/livestock that declined over time, and a permanent fee on water utility bills except for households with incomes of less than 200% of the federal poverty level. 

			The Governor side-stepped the issue of a water tax for access to clean drinking water by including $130 million annually for the next 10 years in his 2019 budget. The funds are derived from the Greenhouse Gas Reduction Fund. Legislation easily passed to establish the framework for the Safe and Affordable Drinking Water Fund to receive the funds and direct the Water Board to adopt a fund implementation plan. This budget appropriation addresses only access to clean drinking water, not low-income rate assistance to help pay monthly water bills. The cap-and-trade auction in early 2020 fell short of expectations, so funds were borrowed from the underground storage tank program to backfill the $130 million appropriation.

			Low-Income Assistance

			The spread of COVID-19 during 2020 precipitated a slew of government prohibitions to protect Californians economically affected, including a prohibition against shutting off water to households for nonpayment. Although well-intentioned, the prohibition has put the water districts in a difficult position. Not every district has deep fiscal reserves to maintain daily water operations and keep up with maintenance while upgrading facilities to deal with evolving treatment requirements to meet stringent water quality standards. Unlike energy purveyors, water districts do not have the ability to spread costs over their entire rate base in most cases.

			Water districts are subject to Proposition 218 (passed in 1996), which created a category of fees known as “property-related fees.” Such fees may not be imposed or increased unless a local government conducts a majority-protest proceeding 45 days after mailing a notice to all fee payers. If no majority protest occurs, then the agency must submit the measure to a mail ballot, majority vote of property owners (voting one vote per parcel) or to an at-the-polls, two-thirds vote of registered voters. Water districts under the purview of the California Public Utilities Commission have similar constraints. There are districts with assistance programs, but many were adopted before Proposition 218 or are funded from resources other than ratepayers.

			With water districts having limited ability to raise capital to meet operating expenses and the requirement to continue to provide water without payment, it is likely rates will increase, surcharges may be imposed, and perhaps a tax or fee will be necessary. Businesses should be prepared for higher water costs in 2021. Every effort should be made to be as water efficient as possible.

			More Water Storage Is Imperative

			Water storage is one of the fundamental keys to increasing the state’s water supply and access in conjunction with conservation, recycling, desalination, wastewater conversion, and water reuse projects (see Business Issue article on “New Water Future”). Environmental and ecological demands, climatic changes, and a growing population place stresses on available water supplies. The State Water Project, built in the 1960s, is aging and struggling to supply enough water for current needs. Ever-more-stringent environmental regulations and lack of funding make it difficult to construct new storage facilities. Headlines during the last drought were filled with towns running out of water and pictures of large water tanks being dropped off along with cases of bottled water. There is no question that more water storage is needed to increase supplies, but also to help manage existing sources.

			Although voters approved a water bond in 2014, they voted against an $8.87 billion water bond in 2018. The 2014 water bond contained, amongst other provisions, $2.7 billion for storage projects. Those funds can be used only for the “public benefits” of the storage projects, such as improved water quality, flood control, habitat restoration or outdoor recreation. The California Water Commission (Commission) developed regulations and guidelines, and started accepting project applications in 2017. The Commission approved eight proposed water storage projects for funding. Collectively, the projects will add 4.3 million acre-feet of water storage capacity. The applicants will need to complete remaining requirements, including feasibility studies and environmental reviews, before the Commission can award final funding for each project. The Commission’s timeline shows that most of the applications will be finalized in 2021. Only one project, Temperance Flat Reservoir, has withdrawn its application. The Commission may redistribute those funds amongst the remaining applicants or open up to new projects.

			Environmental opposition to new water projects is constant. Environmental groups are opposing desalination, recycling, and storage projects. Their opinion is that conservation will provide enough water for all purposes. During the recent five-year drought, mandatory conservation measures did result in 25% less water usage. However, some rural communities still ran out of water and required state assistance to obtain baseline amounts. Communities running out of water were mostly on private domestic wells or were served by very small water districts with no ability to upgrade or expand existing facilities. Nearby water storage could have alleviated the problem by storing excess water in wet years for use in drier times.
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			Impact on Business

			As the demand for water continues and costs increase, regulators will likely continue to lean on businesses to reduce consumption and potentially even assist with the cost of continuing to provide water to low-income customers.

			The additional 4.3 million acre-feet of water these water storage projects will yield is important to the overall water supply of the state. The diverse locations of the projects help distribute the new supply throughout the state. The promise of more supply alleviates the stress that developers are under to provide written documentation from water suppliers that they can provide water to new building sites. Farmers will be able to grow and harvest crops without fear that their water supply will be cut.

			Anticipated Actions in 2021

			Legislation is likely on the State Water Board’s low-income assistance program. It is also possible that legislation proposing fees, surcharges or taxes will be introduced.

			The California Water Commission will continue to monitor the progress of the seven remaining proposed water projects. If any of these applicants withdraw, the Commission decides how to apportion the funds. The project applicants need to finish required feasibility studies and environmental reviews before receiving bond funding.

			It is likely more funding will be needed, as well as permits from the federal government. Businesses should stay engaged with the Commission to ensure funding is not delayed and be prepared to support projects before federal agencies.

			CalChamber Position

			The California Chamber of Commerce supports a comprehensive solution to the state’s chronic water shortage to ensure all Californians have access to clean and affordable water. Any increases in the cost of water should be applied equally across all users. Water storage combined with conveyance is an important part of achieving a water supply adequate to meet the needs of Californians.

			Any reduction in water supplies for environmental purposes must be carefully balanced against the harm it will have on the business community. A robust economy depends on a thriving business climate. It’s business that provides jobs, housing, food and a good quality of life for residents of the state.
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			Groundwater: The New Frontier

			Balanced Approach Considers Needs of Farmers, Landowners, Businesses

			Changing demands on water supplies, such as new environmental restrictions, the effects of cyclical droughts, and increased urban and agricultural usage, have resulted in more groundwater pumping and subsequently chronic overdrafting of groundwater basins.

			Land subsidence in the San Joaquin Valley has been going on for years, but in 2014 the emergency drought proclamation by Governor Edmund G. Brown Jr. triggered the development of a subsidence monitoring report. That year, California also passed major groundwater legislation. The report included data from a 2017 NASA Jet Propulsion Laboratory paper indicating that land in the San Joaquin Valley has subsided 28 feet since the 1920s. Subsidence is the permanent loss of below-ground water storage capacity.

			Water is stored in the cracks of soil, sand and rocks underground called aquifers. Prolonged pumping depletes water in soil, causing the soil to sink, collapsing underground water aquifers. Once that happens, it is not possible to recharge the aquifer. Unlike most Western states, California never has had a state comprehensive system for regulating groundwater until recently.
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			Key Points

			• California adopted legislation for stabilizing overdrafted groundwater basins in 2014.

			• The law allows for groundwater pumping restrictions and the imposition of fees but does not mandate either one.

			• Local public agencies with water supply, management and land use obligations will develop a Groundwater Sustainability Plan (GSP) with stakeholder input for approval by the state.

			• GSPs must be submitted for the 21 critically overdrafted basins by January 2020 (all reports submitted) and lower-priority basins in 2022 or two years from when a basin is reprioritized.

			• There will be less groundwater available in the future.

			• Business and agricultural representatives should continue to be engaged in the planning process expressing the impacts a reduced water supply will have on business vitality.

			• New technologies should be explored to use water more efficiently.

			• The California Chamber of Commerce continues to reach out and inform businesses of the importance to engage in the process.

			Background

			Unlike other states, California did not have a system for regulating groundwater pumping until 2014 when the Sustainable Groundwater Management Act (SGMA) was signed into law. Before 2014, management generally had been in the form of plans developed by local agencies that focused primarily on information gathering. Overlying landowners, including agricultural users, domestic well owners, and other groundwater users, pumped without having to obtain government approvals.

			SGMA lays out how the state will achieve sustainable groundwater basins. It allows 40 years from the plans’ approvals to achieve sustainability. “Sustainable” generally means eliminating overdraft in the basins. Water seeps back into basins through winter floods, water from recharge basins, and rain. Some funding has been provided by the state General Fund, but most of the funding was provided in Proposition 1 (2014), from which all funds have been awarded, and Proposition 68 (2018), which has $47 million uncommitted. Both propositions had several categories that could be used for SGMA planning. Looking at the amount of work needed to design a GSP to achieve basin sustainability and begin implementation, however, fees are going to be necessary.

			Designing a GSP entails a tremendous amount of work, including research, surveying, monitoring, reporting, public meetings, development of best practices, finding and purchasing replacement water, evaluating new technologies, and working out groundwater rights. Each basin is unique. Plans need to be tailored to conditions in each overdrafted basin. A further complication is that there can be many local agencies overlying the basins that must agree on a GSP. Schisms in planning agencies are showing up as the deadline approaches.

			SGMA does not mandate groundwater pumping restrictions or require the imposition of groundwater fees, but allows both. It’s hard to imagine the basins or sub-basins achieving sustainability without imposing some sort of pumping restrictions or limitations. 

			In 2015, AB 1390 (Alejo; D-Salinas) and SB 226 (Pavley; D-Agoura Hills) went into effect, streamlining the adjudication process to reduce the burden of groundwater adjudications on both the courts and claimants without altering the law of groundwater rights and without disrupting the SGMA process.

			Basin adjudications occur when a party initiates a lawsuit against all other users in a groundwater basin so that the court can determine the groundwater rights of all parties overlying the basin and whether others may export water from the basin. Prior to the legislation, adjudications often took decades to resolve, which prompted the legislation because the basins must reach sustainability 20 years after the GSP is adopted. If the planning process becomes too burdensome or the local planning agencies cannot agree, it is likely that there will be a movement to adjudicate the basin. As of 2019, 20 applications for adjudication have been submitted.

			Impact on Business

			Although SGMA does not establish, determine or confirm water rights, it does regulate the exercise of those rights. Reaching and maintaining groundwater sustainability will take many years and require less groundwater pumping, especially in drought or dry years. Business, agriculture and housing development will be adversely affected by reductions in water supplies, not only from SGMA but from environmental demands on surface water and mandatory conservation measures during droughts. Planning for new supplies or investments in new technologies should begin now. (See Business Issues articles on “New Water Future,” “Access to Water,” and “Long-Term Water Strategy.”).

			The Public Policy Institute of California predicted in 2019 that at least 535,000 acres of Central Valley farmland could be permanently retired over the next 20 years as farmers curtail their water consumption. The Institute estimated that 50,000 acres go solar, converting some of the world’s most productive tomato farms, pistachio orchards and dairies into vast fields of tea-colored photovoltaic panels. Other landowners are working with environmental groups to develop conservation easements to turn some of their land into wildlife habitats.

			Anticipated Actions in 2021

			The Department of Water Resources will continue to review Groundwater Sustainability Plans submitted for critically overdrafted basins. If any plans are found inadequate, there is a six-month window to resubmit the plan with changes. Meanwhile, local Groundwater Sustainability Agencies (GSAs) in high and medium overdraft basins will be developing and submitting plans by 2022 or 2024.

			Business and agricultural representatives need to be engaged with their local planning agencies to keep abreast of the plans, offer information on impacts to their companies, and share future strategies to help offset reductions.

			The Governor’s budget includes $60 million for local groundwater planning and implementation: $30 million for 2020–2021 and $30 million for 2021–2022. The business community should support this budget appropriation.

			CalChamber Position

			The CalChamber supports a balanced approach to these Groundwater Sustainability Plans that considers the needs of farmers, landowners and businesses. The CalChamber also supports research and development of new technologies and water management practices that promote water use efficiency, recycling and reuse.
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			Long-Term Water Strategy

			From One Canal to One Tunnel: Conveying Water Central to Reliability

			The Bay Delta Conservation Plan (BDCP) is a key part of the 2009 comprehensive water package that addresses California’s long-term water strategy. It is designed to achieve the co-equal goals of providing a reliable source of water and protecting, restoring and enhancing the Delta ecosystem while minimizing impacts to Delta communities and farms. It focuses on the Sacramento-San Joaquin Delta, where water is diverted to serve 27 million Californians and 3 million acres of farmland.

			This is the third time the issue of how to convey water through the Delta is on the table. Round one was the Peripheral Canal in 1980. The canal was authorized in legislation but was the subject of a successful referendum. The issue arose again as one of the options in the BCDP, which was referred to as the twin-tunnel option, aka the “WaterFix” during the Brown administration. In the latest iteration of how to move water through the Delta, twin tunnels have been reimagined into a single, slimmed-down tunnel.
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			Summary

			• Upgrade the state’s aging water delivery system by constructing new infrastructure to improve reliability and sustainability.

			• One big earthquake near the Delta or a major levee break will leave 27 million Californians without an adequate source of water.

			• Business relies on a consistent and available water supply at a reasonable cost for planning purposes.

			• The proposed BDCP is protective of the Delta ecosystem and fish habitat.

			Background

			California’s natural water picture is a study in contrasts. Two-thirds of the state’s water originates north of Sacramento, but two-thirds of its residents live in the southern part of the state. The Delta is at the heart of the two major projects in California, the State Water Project (SWP) and the federal Central Valley Project (CVP), built during the last century. These two systems transfer fresh water supplies from northern reservoirs and dams via a series of canals, pipelines and aqueducts through the Delta to Southern California, the Central Valley and coastal areas.

			Droughts and environmental laws have since reduced the amount of water being pumped through the Delta. Islands in the Delta continue to subside while levees degrade and are no longer sufficient to protect nearby communities. When the Peripheral Canal wasn’t built, two more pumps were installed to help move water and protect the Delta from salt intrusion. Screens were installed to prevent fish from being sucked into the pumps.

			WaterFix Morphs into Delta Conveyance 

			In the latest iteration of how to move water through the Delta, the twin tunnels have been reimagined into a single, slimmed-down tunnel. The new preliminary estimate for the 30-mile project is approximately $11 billion, which is about $5 billion less than the $16 billion estimate for the original twin tunnel proposal. As directed by Governor Gavin Newsom, the Department of Water Resources (DWR) began the environmental review process with a Notice of Intent in 2019 and conducted a significant number of public scoping meetings for Delta community residents and stakeholders, concluding in April 2020. Approximately 800 written comments were submitted by interested parties and are under review.

			The Delta conveyance process builds on work already conducted to modernize Delta conveyance and ensure a climate resilient water system. How big and how much water can be conveyed is not yet determined, but water flow is likely to range from 3,000 to 7,500 cubic feet per second. The state has already applied for and received a federal 404 permit from the U.S. Army Corps of Engineers and in August 2020 a Notice of Intent was issued, beginning the process for a federal environmental impact statement.

			“A smaller project, coordinated with a wide variety of actions to strengthen existing levee protections, protect Delta water quality, recharge depleted groundwater reserves, and strengthen local water supplies across the state, will build California’s water supply resilience,” said Natural Resources Secretary Wade Crowfoot. 

			Critics maintain that the latest iteration still harms endangered fish species, damages the Delta as a community, and potentially jeopardizes the agricultural economy. The current proposal will protect endangered fish, including salmon and Delta smelt, and will improve water supply reliability in the face of climate change, earthquakes and potential levee failures that could leave 27 million people with very limited water supplies. Proponents prefer two tunnels instead of one, but are supportive of the smaller project, realizing that without the Governor’s buy-in, the project dies.

			Impact on Business

			Many businesses plan for the long term. Part of the calculation to locate or expand in California depends on the cost of doing business. The cost, quality and availability of water is critical, especially for water-intensive industries. It’s well-known that California has a turbulent water history. The state’s chronic water shortage and numerous legal water rights challenges are often in the news.

			The BDCP is expected to help mitigate some of businesses’ concern by upgrading outdated Sacramento-San Joaquin Delta infrastructure and securing water supplies, while also improving the Delta’s ecosystem. The new plan hopefully will be designed to make the most of big winter storms that produce more outflow than can be captured and used under current conditions. The excess flows could be routed through the new conveyance and stored for use in drier times, providing a reliable water source for businesses and residents.

			Anticipated Actions in 2021

			DWR is continuing to develop the draft environmental impact report (EIR) incorporating public comments provided during the scoping period in early 2019. This work includes selecting a range of project alternatives and conducting analyses to evaluate impacts of those alternatives on environmental resources in the project area.

			DWR expects the draft EIR to be published in 2021 for public review and comment. Project alternatives selected for analyses in the EIR will be publicized before the draft is released. The business community should review and comment on project alternatives as they become available.

			CalChamber Position

			The California Chamber of Commerce supports a comprehensive solution to the state’s chronic water shortage. Delta conveyance in conjunction with increased storage, new technologies, and water use efficiency techniques will help provide a reliable and consistent water supply.

			The CalChamber supports the single-tunnel proposal as a viable means of conveying water through the Delta. To assure a future robust economy, every avenue needs to be explored to further increase business’s access to affordable water.
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			New Water Future

			Do More with Less, Explore Alternative Sources, Boost Conservation

			California is chronically short of water even in normal water years. Cyclical droughts and changing demands on water supplies have led to government-imposed mandatory conservation measures on water districts’ urban water and agricultural water management plans. Combined with increased regulations that reduce the amount of water supplies available for human consumption, agriculture and business, it is imperative that alternative sources of water supplies be investigated, and additional conservation efforts be made. The new water future is defined as doing more with less.
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			Key Points

			• During the 2012–2016 drought, Governor Edmund G. Brown Jr. imposed emergency mandatory conservation measures, now codified, that water districts have met.

			• Legislation passed subsequently in 2018 requires water districts to develop long-term mandatory conservation and drought plans by 2023.

			• Environmental and conservation regulations diminish available water supplies for business, farming and human consumption.

			• Alternative sources of water are a small but important part of the overall water portfolio for the state. Although more expensive, alternative sources are more reliable.

			• Business must engage with state entities in the regulatory process to ensure proposed performance measures stay within the bounds of the Commercial Institutional and Industrial (CII) Task Force Report, developed by business, water and environmental representatives, to provide those sectors with information on water-saving technologies and applicable best management practices.

			Water Reduction

			The persistent drought of 2012 through 2016 changed the water landscape in California. Governor Brown imposed emergency mandatory conservation measures in 2015 to reduce potable urban water usage and imposed curtailments of farmers’ water rights. The goal was to reach a 25% reduction in water use from 2013 levels for the duration of the emergency proclamation. Most water districts were able to reach the 25% reduction goal.

			Business, agriculture, water districts and residents stepped up and turned off the water spigot. Lawns turned brown, cars stayed dusty, new drought-resistant landscaping cropped up, businesses looked for innovative ways to reduce water usage, and farmers found ways to grow using less water.

			The emergency order was lifted in 2017 except for Fresno, Kings, Tulare and Tuolumne counties, although many of the conservation measures were adopted by executive order in late 2017. In 2018, the Legislature passed, and Governor Brown signed two bills, SB 606 (Hertzberg; D-Van Nuys; Chapter 14) and AB 1668 (Friedman; D-Glendale; Chapter 15), to establish long-term improvements in water conservation and drought planning to adapt to a drier climate.

			The new laws imposed water use efficiency standards, data collection, monitoring requirements, enforcement guidelines, and penalties for urban and agricultural conservation plans developed by water districts. There was initial confusion regarding a 55 gallons per person, per day standard for indoor water use. That number was taken out of context by the media and was meant only as guidance for water districts’ planning purposes. The recently adopted conservation regulations do not establish restrictions for individual water customers. The regulations are intended as guidance for water districts to use in developing their conservation targets.

			Alternative Sources of Water

			• Recycling Wastewater. California’s history of cyclical droughts and long-term water shortages also has led to innovative strategies to save and reuse water as much as possible. Water flushed down drains or toilets—once considered waste—is now being cleaned and recycled for reuse. After studying projects undertaken by water-scarce countries such as Israel and Australia, local water agencies are beginning to look at advanced treatment of wastewater as a possible source of drinking water.

			Water recycling is usual for countries like Israel, Saudi Arabia, Australia and Singapore. Israel reclaims about 80% of its wastewater and uses it to irrigate agricultural lands and recharge aquifers. Singapore reclaims almost 100% and uses it for industrial purposes. California water districts are beginning to invest in water recycling to provide a locally controlled, drought-proof water supply.

			Orange County Water District and the Orange County Sanitation District built a groundwater replenishment system, which is the world’s largest advanced water purification system for potable reuse. The system takes highly treated wastewater that normally would have been discharged into the Pacific Ocean and purifies it. The plant produces up to 100 million gallons per day of high-quality water that exceeds state and federal drinking water standards.

			In late 2019, Metropolitan Water District of Southern California and the Sanitation Districts of Los Angeles County launched a new water recycling demonstration plant that takes wastewater and purifies it using innovative processes that could significantly improve efficiencies and reduce costs in water recycling. The 500,000-gallon-a-day demonstration facility has been undergoing intense testing to see if the process results in water that meets the highest quality standards. This testing could lead to a full-scale plant that could potentially produce up to 150 million gallons of purified water daily—enough to serve more than 500,000 homes and industrial facilities.

			San Diego approved an environmental impact report for the first phase of a recycling program in early 2018. It is a multi-year program that will provide one-third of San Diego’s water supply locally by 2035. The first phase is scheduled to come online in 2021 and will expand San Diego’s potable water production capacity by 30 million gallons per day, replacing the use of imported water. The city started accepting construction bids and other ancillary support bids in 2020. Overall, the project is expected to provide 1,000 green jobs, according to the mayor. Eventually, the program will recycle up to 83 million gallons of wastewater per day into high-quality drinking water.

			• Desalination of Water. Desalination of ocean and brackish groundwater is rapidly becoming a reality in California. According to the Department of Water Resources, 26 desalination plants were operating in California in 2013. Twenty of the plants desalt brackish groundwater and six plants desalt seawater. The largest ocean desalination plant in North America went online in Carlsbad, California in December 2015. The plant supplies 50 million gallons of drinking water to San Diego daily. Another large desalination plant designed by Poseidon was to come online in Huntington Beach in 2019 but has been delayed by the State Water Resources Control Board. It is expected to produce 50 million gallons of drinking water to augment Orange County’s drinking water supplies.

			These plants have taken close to 20 years to make it through the permitting process, including environmental impact reports. During the last drought, coastal areas began to seriously investigate the possibilities of siting desalination plants to augment diminishing water supplies.

			• Capturing Stormwater Runoff. Capturing stormwater runoff from impervious surfaces in urban and suburban areas like streets, sidewalks, rooftops and parking lots is another way to increase water supply. Stormwater treated to reduce pollutants can be used to replenish groundwater aquifers or recycled for use in landscaping.

			New building techniques incorporate the use of low-impact designs that keep stormwater runoff rates and volumes as close to predevelopment rates as possible. Examples include the use of natural or manmade swales or green belts to allow stormwater to percolate into the ground; the use of permeable paving for streets, pedestrian pathways and driveways that allows for infiltration of fluids in the ground; and designs that incorporate rooftop systems to capture rainwater for landscaping.

			In general, alternative water supplies are more expensive. Developing those supplies may be less expensive than building new surface or groundwater storage, but more expensive per unit of water produced. Along with the initial cost of construction, recycling and desalination processes can have significant ongoing energy costs. The benefit of alternative sources of water, however, is reliability.

			Impact on Business

			A coalition of businesses was able to get language amended into AB 1668, a water management bill signed in 2018, to require the state to conduct necessary studies and investigations to develop recommendations on performance measures for commercial, institutional and industrial (CII) sectors. The bill requires public participation from stakeholders and other interested parties before adoption related to the following provisions:

			• CII water use classification system.

			• Minimum size thresholds for converting mixed CII meters to dedicated irrigation meters.

			• Technologies that could be used in lieu of requiring dedicated irrigation meters.

			• Best management practices, including water audits and water management plans for CII customers above a certain size, volume of use, or other threshold.

			The recommendations must be consistent with the October 21, 2013 Department of Water Resources document developed by the CII Task Force, “Water Use Best Management Practices,” including the technical and financial feasibility recommendations, and shall support the economic productivity of CII sectors. The task force was convened to identify specific best management practices and water-saving actions to support the commercial, institutional and industrial sector’s efforts to improve water use efficiency and support California’s water supply sustainability.

			Alternative water sources like recycled wastewater, urban stormwater, and desalination plants now provide 2% to 3% of the state’s urban and farm water supply. Recycled water use has more than doubled to 700,000 acre-feet a year. Desalination plants now generate 200,000 acre-feet of water a year.

			Business and agriculture benefit from increased water supply reliability. Desalination and recycling plants provide a secure water supply during dry years and droughts. Although more expensive, reliability is an important component of business management decisions made for current practices and for long-term planning.

			Anticipated Actions in 2021

			Standards and guidance documents continue to be drafted by the State Water Resources Control Board. There are a variety of timelines for Board adoption of the standards. There will be several opportunities to participate and work with regulators to ensure that CII performance measures stay within the parameters of the CII Task Force report.

			The state also is developing regulations for storing recycled water in surface reservoirs, integrating recycled water directly into drinking water systems, and on-site wastewater or stormwater reuse programs.

			Business should comment on draft regulatory proposals and attend workshops to ensure reasonable and practical rules. New technology is developed, not by government, but by innovative research, often funded by business entrepreneurs.

			CalChamber Position

			The California Chamber of Commerce supports a balanced approach to securing a safe and reliable supply of water for all Californians. Conservation, desalination, recycling, reuse, water use efficiency, conveyance and storage should be pursued vigorously to help increase water supply. Permit streamlining amongst the various agencies should be undertaken to expedite the approval process.

			Companies must participate at every opportunity in the regulatory process to educate regulators about business practices—especially compliance requirements imposed by other state, local and federal entities. Business productivity and cost containment should be foremost considerations in business comments.
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			Voluntary Water Settlement Agreements

			Viable Process to Improve Environment, Keep Needed Water Flowing

			The State Water Resources Control Board (Board) periodically updates the Bay-Delta Water Quality Control Plan to carry out obligations under the Clean Water Act and Porter-Cologne Water Quality Control Act to protect beneficial uses, including fish and wildlife, in the Bay-Delta watershed. The Board relies on its water right authority and water right proceedings as the predominant mechanism to implement objectives.
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			In December 2018, the Board adopted a proposed resolution to update the Bay-Delta Plan to amend the water quality objectives for the protection of fish and wildlife beneficial uses in the Lower San Joaquin River and its three eastside tributaries, the Stanislaus, Tuolumne, and Merced rivers, and agricultural beneficial uses in the southern Delta.

			The resolution called for 40% “unimpaired flows” from February through June 2019 with a permitted diversion range of 30% to 50%, depending on conditions in the river and its tributaries. The Board acknowledged the diversion could create financial and operational challenges for local economies as well as lost jobs, but insisted that it was necessary to provide enough water for vulnerable fish and wildlife.

			Adoption of this resolution was delayed in response to a request from the Natural Resources Agency, Department of Fish and Wildlife, and the Department of Water Resources (DWR) to make a presentation on adaptive implementation and voluntary water settlement agreements and a request to defer final action. Former Governor Edmund G. Brown Jr. and Governor Gavin Newsom made it clear early in the proposal process that they preferred the voluntary agreements process before imposing mandatory flow reductions.

			The Board granted the delay, but pointed out that over the last couple of years it has emphasized repeatedly that voluntary agreements would be a quicker and more durable solution to protect the beneficial uses in the Lower San Joaquin River and its tributaries. The Board also pointed out that the proposal recognized the flow and nonflow actions to enhance fisheries and allows flexibility for adaptive management. Voluntary agreements are nonflow elements, but can greatly influence flows.

			The agreements were being developed as an alternative mechanism to provide reasonable protection of native fish and wildlife, and other beneficial uses as required by law and identified in the Board’s Bay-Delta Water Quality Control Plan. The agreements achieve improvements through targeted river flows and several habitat-enhancing projects, including floodplain inundation and physical improvements of spawning and rearing areas, while balancing the needs of other beneficial uses, including municipal, domestic and agricultural water supplies, recreation, and navigation.

			As discussed below, work on these agreements has stopped due to a disagreement between California and the federal government about newly released biological opinions.

			Voluntary Agreement Project

			The Board resolution included the following directive:

			“The State Water Board directs staff to provide appropriate technical and regulatory information to assist the California Natural Resources Agency in completing a Delta watershed-wide agreement, including potential flow and non-flow measures for the Tuolumne River, and associated analyses not later than March 1, 2019. State Water Board staff shall incorporate the Delta watershed-wide agreement, including potential amendments to implement agreements related to the Tuolumne River, as an alternative for a future, comprehensive Bay-Delta Plan update that addresses the reasonable protection of beneficial uses across the Delta watershed, with the goal that comprehensive amendments to the Bay-Delta Plan across the Delta watershed may be presented to the State Water Board for consideration as early as possible after December 1, 2019.”

			The Natural Resources Agency, the California Environmental Protection Agency, the U.S. Department of the Interior (Bureau of Reclamation) and various interested parties (water districts, environmental and conservation organizations, agriculture) agreed to a project description for a set of voluntary agreements based on the framework introduced at the December 2019 Board meeting and a set of planning principles for guidance. The framework was updated early in 2020.

			Voluntary Agreements to Improve Flow and Habitat (Updated February 2020)

			• Provides up to 9,000 acre-feet of new flows for the environment above existing conditions in dry, below-normal and above-normal water year types, and several hundred thousand acre-feet in critical and wet years to help recover fish populations.

			• Provides for 60,000 acre-feet of new habitat, from targeted improvements in tributaries to large landscape-level restoration in the Sacramento Valley.

			• Outlines $5.2 billion in investments funded by water users, the state and the federal government to improve environmental conditions and science and adaptive management. Also establishes a governance program to strategically deploy flows and habitat, implement a science program and develop strategic plans and annual reports.

			• Enables a collaborative science hub for monitoring and experimentation.

			• Expands tools to recover fish populations; more adaptiveness to respond to changing conditions.

			• Expedites implementation; gets water and habitat added quickly.

			The voluntary agreements under this resolution would remain in place for 15 years. The State Water Board would use its legal authority to protect voluntary agreement flows against diversions for other purposes. Those not a party to the agreements will be subject to the State Water Board’s regulatory requirements to achieve unimpaired flows.

			A Stumbling Block

			Early in 2020, the federal government released new biological opinions (BiOps) for fish superseding the Obama-era BiOps that provide the underpinnings for incidental take permits (ITP) necessary for operating the federal water project and which the state normally relies on for coordinating water flows from the State Water Project (SWP).

			A little history to help understand the significance. Most of California’s northern water supply is captured and stored in Lake Shasta and Trinity, federal reservoirs, and Lake Oroville, a state reservoir. The water flows through rivers and canals down through the Delta where it moves through canals to the San Francisco Bay Area or down through the valley to Southern California. The SWP supplies 70% of the water supplies for urban and industrial users in Southern California and 30% of the water for Central Valley farms. The federal Central Valley Project (CVP) supplies 5 million acre-feet of water to Central Valley farms and 600,000 acre-feet for municipal and industrial users. The CVP and SWP share many facilities and canals. Water interchanges between the projects’ canals as needed to meet peak requirements for project constituents.

			In 1986, DWR and the Bureau of Reclamation signed the Coordinated Operation Agreement that defined how the state and federal water projects would meet water quality and environmental flow obligations. The agreement called for periodic reviews to determine whether updates were necessary in response to changing conditions. In December 2018, the two agencies agreed to an addendum to the agreement to reflect water quality regulations, BiOps with tightened environmental restrictions, updated hydrology and formalized a cost sharing formula for the projects. The agreement called for costs to be shared equitably between the state and federal projects for work to meet joint responsibilities under the federal Endangered Species Act, including monitoring and habitat restoration.  The BiOps in force at the time were from the Obama administration.

			After the federal government released new BiOps in 2020, the state sued and proceeded to develop its own incidental take permit (ITP) based on the earlier federal BiOps. The basic difference between the ITPs is the federal permit increased water exports while the state restricted flows based on four protected endangered species. The federal and state governments struggled through most of 2020 with significant administrative and operational challenges related to the intertwined operations of the federally operated CVP and the SWP through the Delta and San Luis Reservoir, with the lawsuit creating uncertainty of water supplies to people, farms and ecosystems.

			The lawsuit by Attorney General Xavier Becerra and by the Golden State Salmon Association is still in the initial stages. Once Becerra announced the lawsuit against the federal administration, water districts stopped working on the voluntary agreements. Those agreements are integral to how and when water will move through the canals and how much water landowners and water districts will forgo for the environment.

			What’s Next?

			Given the change in administration in Washington D.C., it is likely that work will begin to reinstate the 2008/2009 environmental regulations governing the federal Endangered Species Act. How long it will take to unwind the regulatory morass is unknown; however, Secretary Wade Crowfoot, California Natural Resources Agency, has indicated that his agency is anxious to resume discussions on voluntary agreements.

			The Natural Resources Agency has put in a budget change request to appropriate $125 million from Proposition 68 to act as a catalyst to fund projects to restore habitat, protect or promote restoration of endangered species, enhance reliability of water supplies, and provide significant regional or statewide economic benefits. The business community should support this proposal.

			CalChamber Position

			The California Chamber of Commerce supports the voluntary agreements process as a viable means of meeting environmental objectives of the Bay-Delta Water Quality Control Plan. Stakeholders are working with regulators and environmentalists to improve conditions for fish and wildlife on the San Joaquin River and its tributaries. They are voluntarily reducing their water draw at certain times of the year, modifying some of their business practices to use less water, and contributing to conservation habitats in the Delta. A voluntary process to achieve environmental goals is preferable to mandatory restrictions.
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			Workplace Safety

		

	
		
			Cal/OSHA Regulatory Roundup

			What’s Coming for Businesses in 2021

			The California Division of Occupational Safety and Health (Cal/OSHA) has been busy in the last few years. With the COVID-19 pandemic, Cal/OSHA has actually increased its activity and shows no signs of slowing down in 2021. Every business in California needs to monitor Cal/OSHA’s activity to ensure compliance. Here is a brief primer on some of the recent high-profile regulations coming out of Cal/OSHA that employers should be aware of heading into 2021—but this is by no means a full summary of the items that may be voted upon or commented upon in 2021.

			COVID-19 Regulations in 2021

			Guidance Documents

			Looking back at 2020, we saw the rise of new “guidance documents” issued by Cal/OSHA with both general and industry-specific requirements for employers, under the authority of the existing Injury and Illness Protection Plan Regulation (California Code of Regulations, Title 8, Section 3203). Although Cal/OSHA had no specific COVID-19 regulation, these guidance documents provided a framework of guidance and best practices to employers facing uncertainty surrounding their COVID-19 obligations. As knowledge of COVID-19 has evolved, Cal/OSHA has updated the documents with new or different requirements.

			One central strength (and also concern) for these guidance documents was their adaptability. They were often updated with little or no notice or discussion with stakeholders. To be clear—this was not unique to Cal/OSHA. Similar instructions were updated by the California Department of Public Health (CDPH) and local public health agencies with little or no notice throughout 2020, leading to frenzied attempts by employers across California to keep up to date.

			Thankfully, over the course of 2020, there was increasing coordination between Cal/OSHA and CDPH, and both agencies appear to be developing certain helpful norms when updating their guidance, such as explicitly identifying the new provisions and including the most recent date the document was revised. Being able to monitor and keep up with an evolving patchwork of guidance documents across local, state and federal agencies will certainly continue to challenge businesses throughout 2021.

			COVID-19 Emergency Regulation

			Cal/OSHA approved an emergency regulation on COVID-19 in November 2020 (California Code of Regulations, Title 8, Section 3205 et seq.). In an unprecedented regulatory process, stakeholders were given no public opportunity to comment before the Standards Board’s hearing and vote on November 19, 2020, and the text was made public only five business days prior to the vote. This stands in stark contrast with the emergency standard related to wildfire smoke (adopted in 2019) where there was an advisory committee process months before the final vote.

			The resulting COVID-19 standard duplicated many provisions of the guidance documents, but also added considerable new requirements. Notable among them are the following:

			• New sweeping testing obligations for employers to provide testing when “outbreaks” and “major outbreaks” (defined as three cases in a two-week period at a worksite, or 20 cases in a 30-day period) occur in a workplace.

			• New sweeping obligations to exclude from the workplace and provide ongoing pay for COVID-19 cases and potentially exposed employees.

			• New prescriptive requirements for employer-provided housing, including specifying six-foot distancing among beds and forbidding bunk beds and requiring that any isolation housing used to separate COVID-19 cases must include specific amenities, including “cooking facilities.”

			• New prescriptive requirements for employer-provided transportation, including specifying three feet of distance among all occupants.

			• Numerous terminology issues, including vague or inconsistent usage.

			Heading into 2021, the Standards Board has already instructed the Division to hold an advisory committee and bring feedback to the Board on the emergency regulation by March 2021, and again four months later. This means that public and private employers need to be gathering feedback from their personnel and be prepared to raise the concerns to the Division with specific examples throughout 2021 as they work to comply. 

			Also, if COVID-19 is more under control by the end of 2021 and the emergency regulation expires or is no longer needed, the Standards Board also instructed the Division to examine the issue of a permanent regulation covering all “infectious diseases, including novel pathogens.” The contours of that broad regulation will be another critical question where employers will need to make their voices heard in late 2021 or early 2022.

			In short: California employers head into 2021 quickly adapting to a sweeping and very new COVID-19 regulation and will need to make their voices heard repeatedly throughout the year to render this new regulation into something that is workable, effective at maintaining employee safety, and feasible.

			Wildfire Smoke Protection

			Among many supply shocks created by COVID-19 was an extreme shortage of N95 respirators. Cal/OSHA’s high-profile wildfire smoke protection emergency regulation (Emergency Wildfire Smoke Regulation, California Code of Regulations, Title 8, Section 5141.1), adopted on July 29, 2019, relied heavily on the use of N95s for compliance, creating statewide shortages and concerns as 2020’s unprecedent fire season quickly exhausted industry stockpiles.

			Broadly speaking, the Emergency Wildfire Smoke Regulation requires employers to do the following when the Air Quality Index (AQI) for particulate matter with a diameter of 2.5 micrometers or smaller (PM2.5) rises due to smoke:

			• Monitor the AQI at any worksite that their employees will visit and be outside for more than 1 hour.

			• AQI of 150: Provide information to outdoor employees regarding wildfire smoke hazards and provide the option of protection (N95 respirators) to outdoor employees at 150.

			• AQI of 500: Compel all outdoor employees to be medically evaluated, fit-tested, and wear respiratory protection—or shut down.

			Despite some attention from the Division to this mask shortage, N95 shortages remain a key concern for nonmedical businesses across California trying to comply with the Emergency Wildfire Smoke Regulation as they look to 2021.

			In addition, employers should watch for this emergency regulation to be transitioned into a permanent regulation in fall 2021, which will provide another opportunity for textual improvements and input to the Division and Standards Board. 

			Other Regulations That May Arise in 2021

			Despite the recent focus on COVID-19 and wildfires, multiple other regulations with potentially huge effect on the business community are nearing their final vote with the Standards Board and may move forward in 2021. Two candidates stand out:

			• Indoor Heat. California’s draft Indoor Heat Regulation has been in final draft form since April 2019 and apparently has been undergoing the required economic analysis—Standardized Regulatory Impact Analysis (SRIA). Given the broad effect this regulation could have for indoor working environments in restaurants and industrial settings, this regulation deserves a close eye and will certainly be an important vote should it arise in 2021.

			• Lead Standards. California’s lead exposure standards in construction and in general industry have been creeping through the Cal/OSHA regulatory process since 2011 (California Code of Regulations, Title 8, Sections 1532.1, 5198). Generally speaking, the draft regulation will greatly lower thresholds for testing and medical removal related to blood lead levels, and consequently greatly expand the number of workplaces and employees that will fall under blood lead monitoring.

			In 2019, the SRIA was finally completed, allowing the standard to move to formal rulemaking. However, that SRIA has prompted multiple rounds of comments from the Department of Finance and is being revised. Once it is complete, the regulation will be nearing its vote at the Standards Board. Businesses working with even small amounts of lead—potentially even lead contained in other metals, such as brass—should keep an eye on this process as it heads to the Standards Board in 2021.

			CalChamber Position

			The California Chamber of Commerce takes the safety and health of California’s workers very seriously. The CalChamber supports effective workplace safety policies and believes that such policies must be based on sound science, must be clearly drafted, and must be feasible to implement.

			The CalChamber also believes stakeholder input, even in times of crisis, is critical to drafting effective, successful regulations. The CalChamber will continue to advocate for sound, effective and feasible policy at Cal/OSHA in all rulemaking processes.
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			Workers’ Compensation

			Caution Needed to Balance Fair Benefits, Minimize Costs, Pressures on Employers

			California’s workers’ compensation system is a 100-year-old, constitutionally guaranteed system that provides workers the right to compensation for workplace injuries. This compensation includes medical treatment to “cure and relieve” the injury and, when appropriate, indemnity benefits in the form of temporary or permanent disability.

			The system is rooted in an agreement between employers and employees, sometimes referred as the “The Grand Bargain,” where employers accept responsibility for all injuries and illnesses that occur in the course and scope of employment, even when they would otherwise have no legal liability. The workers, in exchange for the guaranteed coverage, relinquish the right to sue their employers in civil court. 

			Workers’ Compensation Claims and COVID-19

			When COVID-19 began to spread through California, many companies took a toll financially and were forced to lay off employees or find ways to transition their workforce to teleworking if possible. Many industries, such as health care providers, first responders, restaurants and grocery stores, scrambled to find ways to continue operating while doing all they could to protect workers from exposure to COVID-19.

			Companies started to receive workers’ compensation claims from workers claiming that they contracted COVID-19 at work. While many employers were accepting COVID-19 claims, some were denying claims because there was no evidence the diagnosis was work-related and some claims lacked any diagnosis or positive test of COVID 19.

			According to the California Workers’ Compensation Institute, a review of claims filed on or before April 30, 2020 shows that approximately 69.7% of claims that were denied were due to negative results on a COVID-19 test. These included claims filed by workers because their co-workers had shown symptoms even though they themselves showed no symptoms and had not tested positive for COVID-19.

			In May 2020, Governor Gavin Newsom signed Executive Order N-62-20, which created a disputable presumption that employee COVID-19 diagnoses between March 19, 2020, and July 5, 2020 were contracted at work and therefore covered by workers’ compensation

			On September 17, 2020, the Governor signed SB 1159 (Hill; D-San Mateo; Chapter 85), which codified Executive Order N-62-20 and also extended the rebuttable presumption to COVID-19 illnesses diagnosed after July 5, 2020 by certain emergency responders and health care professionals who had worked within 14 days of the positive test as well as employees who performed work at a worksite within 14 days of an outbreak of COVID-19. SB 1159 defined “outbreak” as 4 employees testing positive for COVID-19 where the employer has 100 or fewer employees or 4% of employees testing positive where the employer has more than 100 employees. Not only does SB 1159 shift the burden to the employer to dispute the claim that the contraction of COVID-19 was work-related, but the bill also shortens the time to accept or reject a claim to 30 or 45 days, depending on the circumstances.

			The Workers’ Compensation Insurance Rating Bureau of California has indicated SB 1159 may result in between $2.2 billion and $33.6 billion in increased costs per year to the workers’ compensation system.

			What’s Coming in 2021

			Even though SB 1159 was just recently enacted, there is concern that there will be additional efforts to change the workers’ compensation system even further in the next legislative year. Below are several trends the California Chamber of Commerce expects to see in 2021.

			• Expanding Presumptions of Workplace Injury. Perhaps the most prevalent issue has been the increased effort to add disputable and even conclusive presumptions to workers’ compensation claims. To succeed on a workers’ compensation claim, the injured worker generally has the burden to present some medical evidence that the illness is related to work. The employment need not be the sole cause of the injury, but there needs to be evidence that the injury arises out of and in the course of the employment. In other words, the employment and injury must be causally linked.

			A rebuttable presumption that the injury is compensable places the burden on the employer. The employer must accept the claim unless it can show that there is no causal connection between the claim and the employment. This places a tremendous burden on the employer, which now must conduct discovery into the employee’s other nonwork activities and whom the employee interacted with to try to demonstrate that the employee did not contract COVID-19 at work.

			Although some employers may have the means to try to trace the exposure or hire companies to administer tests on site, many employers do not as a result of the current economic recession. The employer’s burden also applies equally for all employees who work at a worksite for the next three years, even if some employees have very little risk of exposure given the nature of their position or precautions taken by the employer.

			Historically, presumptions have been applied only in rare circumstances, such as to claims brought by public safety workers who hold hazardous positions with great risk of injury, such as firefighters and peace officers. Even then, the presumption applies only to certain alleged injuries.

			Although COVID-19 presents a unique situation, there is concern that more presumptions will begin to be applied to other types of workers’ compensation claims in the future involving infectious diseases, which are difficult to trace. Indeed, SB 893 (Caballero; D-Salinas), as introduced in 2020, would have created a presumption of industrial causation for all hospital employees who provide direct patient care and manifest any one of many identified infectious diseases. As noted in the report issued by the California Workers’ Compensation Institute, “[i]nserting presumptions disrupts the normal process of determining whether the injury is related to employment” and they therefore should be used sparingly.

			• Shortening Claims Review Periods. SB 1159 and other bill proposals also made efforts to shorten the window of time for employers to review potential claims. An employer and its claim adjuster usually have 90 days to review a claim to determine whether to accept or deny coverage. During that time the claim is investigated, including gathering and reviewing medical evidence.

			SB 1159 sets precedent for shortening that time frame to just 30 or 45 days, depending on the date of the alleged injury and worker’s job title. That time frame is especially short where the employee may be ordered to quarantine for a minimum of two weeks, severely limiting the ability to investigate the claim.

			• Cumulative Injury Claims. Due to the current economic recession and COVID-19’s impact on the ability to access medical care quickly, the Workers’ Compensation Insurance Rating Bureau (WCIRB) of California expects to see a rise in cumulative trauma claims. (See WCIRB REG-2020-00014.)

			A cumulative trauma claim occurs when a series of incidents is found to be one single cumulative injury. The most common diagnoses include carpal tunnel syndrome and sprains of the neck, wrist, shoulder/arm and lumbar region. Almost half of the cumulative trauma claims filed in the workers’ compensation system are filed after an employee’s employment has ended, whereas less than 10% of specific injury claims are filed after employment has ended. (See WCIRB, The World of Cumulative Trauma Claims (2018)). Cumulative trauma claims increased during the “dot-com recession” in the early 2000s as well as the Great Recession in 2009.

			Cumulative trauma claims are overall more costly than single injury claims, both in payments for medical care and legal fees, for a number of reasons. The claims are much more likely to involve multiple claims filed by the same claimant and involve multiple body parts. Cumulative trauma claims also are more likely to have a psychiatric or mental stress component. Applicants for cumulative trauma claims are represented by an attorney about 90% of the time, increasing legal costs associated with these claims, especially when cumulative trauma claims generally remain open for years. With claim frequency expected to rise due to COVID-19, it would not be surprising to see legislation dealing with these types of claims in the coming years.

			CalChamber Position

			The workers’ compensation system was created to provide a cost-efficient and expedited way to compensate employees for workplace injuries. Once an employee establishes that an injury is work-related, the employee is entitled to compensation, regardless of fault. Adding “rebuttable” or even worse, “conclusive” presumptions that an injury is work related, limiting an employer’s ability to investigate claims, or expanding the injuries resolved in the workers’ compensation system could overwhelm the system and significantly increase costs.

			The Legislature must be cautious when proposing changes to the workers’ compensation structure so as to maintain a balanced system that provides fair benefits to workers while minimizing costs and unfair pressures on employers.
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			Campaign for California Jobs
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			CalChamber Job Killer Tag Identifies Worst Proposals
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			Economic growth and job creation are the keys to making California a great place to live, work and do business. To help lawmakers focus on the full ramifications of proposed laws, the California Chamber of Commerce identifies each year the legislation that will hinder job creation. The job killer list highlights those bills that truly are going to cost the state jobs. The CalChamber policy staff is very judicious about the difference between legislation that merits opposition and a job killer.

			The goal is to remind California policymakers to keep their focus on the No. 1 issue affecting their constituents—economic recovery and job creation. Each bill designated as a job killer would increase uncertainty for employers and investors, and lead to higher costs of doing business, which will undermine the economic health of the state. Individually, the job killer bills are bad, but cumulatively they are worse.

			Jobs are killed when employers lay off workers or can’t afford to hire workers to provide goods and services to consumers. Workers are laid off (or wages are reduced) if consumers do not buy goods and services from businesses, or because the cost of providing those goods or services has increased to the point where the business is not competitive. Consumers will not buy goods and services if they have less money to spend, or if the goods and services are a lesser value (higher cost/lesser quality) than alternatives in the marketplace. Lower wages and fewer jobs are the result of an employer not being successful in the marketplace—when an employer is not competitive and/or consumers have no money to spend.

			Government kills jobs when it passes laws, rules and regulations that discourage investment and production, that add unnecessary cost and burdens to goods and services, or that make California employers uncompetitive.

			Job killer bills make employers less competitive, forcing them to reduce employee benefits, or take resources from consumers.

			Criteria

			Factors that have earned job killer status for legislation include:

			• imposing costly workplace mandates;

			• creating barriers to economic development/economic recovery;

			• requiring expensive, unnecessary regulations;

			• inflating liability costs;

			• imposing burdensome or unnecessary requirements that increase costs on businesses;

			• expanding government at businesses’ expensive;

			• criminalizing inadvertent business errors;

			• imposing new or higher fees and taxes;

			• discouraging businesses from expanding their workforce in or to California.

			Bills Stopped

			Since starting the job killer bill list in 1997, the CalChamber has prevented 93% of these onerous proposals from becoming law. Every job killer stopped means the state will at least do no more harm to businesses and their ability to compete in the national and global markets.

			Updates appear at cajobkillers.com and calchamber.com/jobkillers.

		

	
		
			Job Creator Bills Help California Economy Grow
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			Alongside the California Chamber of Commerce list of job killer legislation is the job creator bill list. Since 2008, the CalChamber has identified and strongly supported legislation that will stimulate the economy and improve the state’s jobs climate. The Business Issues and Legislative Guide explains the policies that would improve California’s business climate and nurture our economy—the principles that determine which bills are job creators. If adopted, job creator legislation would encourage employers to invest resources back into our economy and their local communities rather than spend on unnecessary government-imposed costs. Job creating legislation promotes the following policies:

			• Keeping taxes on new investment and business operations low, fair, stable and predictable.

			• Reviving local economic development tools.

			• Reducing regulatory and litigation costs of operating a business—especially when hiring and keeping employees.

			• Reducing the cost and improving the certainty and stability of investing in new or expanded plants, equipment and technology.

			• Investing in public and private works that are the backbone for economic growth.

			• Ensuring the availability of high-quality skilled employees.

			Signed into Law

			Among the 32 job creators signed into law to date are bills:

			• Protecting employees and employers from being sued for defamation in sexual harassment cases simply for reporting and investigating harassment.

			• Giving employers a limited opportunity to cure technical violations in an itemized wage statement before being subject to costly litigation.

			• Reforming disability access requirements and limiting frivolous litigation related to disability access compliance.

			• Expediting the environmental review process for projects related to energy or roadway improvements, repair and maintenance.

			• Creating a predictable and easy-to-track schedule for implementing new regulations.

			• Extending and expanding the film and television tax credit.

			• Stopping drive-by Proposition 65 lawsuits for alleged failure to post specific required warnings. 

			• Repealing a retroactive tax on small business investors.

			• Encouraging aerospace projects to locate in California.

			• Restoring funding to the California Competes Tax Credit Program.

			• Increasing loan access for small business.

			• Helping businesses rebuild after disasters by allowing state agencies to establish a procedure to reduce licensing fees for businesses affected by a federal- or state-declared emergency.

			Removing unnecessary regulatory hurdles makes it easier for California employers to create the jobs needed to maintain the state’s economic recovery.

			Updates on the job creator bills appear at calchamber.com/jobcreators.
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			Policy/Executive Team

		

		
			President and Chief Executive Officer
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			Allan Zaremberg is president and chief executive officer of the California Chamber of Commerce. He took over the top staff position in 1998 after six years as executive vice president and head of the CalChamber’s legislative advocacy program.

			Supporting policies that give job creators the certainty and stability they need to make investment and hiring decisions has been a priority for Zaremberg. He has headed statewide ballot campaigns to ensure real taxes require a two-thirds vote, to close the legal loophole that permitted shakedown lawsuits, to assure adequate funding for transportation infrastructure, and to oppose anti-business proposals that would have increased the cost of health care, electricity and public works. He led negotiations culminating in adoption of comprehensive reforms of the state workers’ compensation system, endangered species laws and other key issues.

			He also guides the CalChamber’s ongoing effort as the leading employment law expert for California businesses to provide products and services that help employers comply with continually changing state and federal laws.

			Before joining CalChamber, Zaremberg served as chief legislative adviser to and advocate for Governors George Deukmejian and Pete Wilson.

			Zaremberg served as a captain and flight navigator on a KC-135 jet air refueling tanker while in the U.S. Air Force from 1970 to 1975.

			He holds a B.S. in economics from Penn State University and a J.D. from the McGeorge School of Law, University of the Pacific, where he was a member of the Law Journal.

			Executive Vice President
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			Jennifer Barrera oversees the development and implementation of policy and strategy, and represents the California Chamber of Comerce on legal reform issues.

			She led CalChamber advocacy on labor and employment and taxation from September 2010 through the end of 2017. As senior policy advocate in 2017, Barrera worked with the executive vice president in developing policy strategy. She was named senior vice president, policy, for 2018 and promoted to executive vice president as of January 1, 2019.

			In addition, she advises the business compliance activities of the CalChamber on interpreting changes in employment law.

			From May 2003 until joining the CalChamber staff, she worked at a statewide law firm that specializes in labor/employment defense. She represented employers in both state and federal court on a variety of issues, including wage and hour disputes, discrimination, harassment, retaliation, breach of contract, and wrongful termination. She also advised both small and large businesses on compliance issues, presented seminars on various employment-related topics, and regularly authored articles in human resources publications.

			Barrera earned a B.A. in English from California State University, Bakersfield, and a J.D. with high honors from California Western School of Law.

			Staff to: Legal Reform and Protection Committee

			Policy Advocate
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			Ashley Hoffman joined the California Chamber of Commerce in August 2020 as a policy advocate specializing in labor and employment and workers’ compensation issues.

			Before joining the CalChamber policy team, she was an associate attorney in the Sacramento office of Jackson Lewis P.C., representing employers in civil litigation and administrative matters as well as advising employers on best practices, including compliance with laws such as the California Labor Code, California Wage Orders, and the Fair Employment and Housing Act.

			She previously worked as a litigation associate and a summer associate at Gibson, Dunn & Crutcher, LLP, Los Angeles, representing clients in a variety of matters, including employment discrimination, consumer protection class actions, trademark disputes, immigration matters, and other issues.

			She also was a law clerk at the U.S. District Court for the Western District of Tennessee in Memphis and a judicial extern for the Ninth Circuit U.S. Court of Appeals in Pasadena.

			Hoffman holds a B.A. with high honors in political science from the University of California, Santa Barbara, and earned her J.D. from the UCLA School of Law where she was a Michael T. Masin scholar, an editor at the UCLA Law Review, and staff member for the Women’s Law Journal.

			Staff to: Labor and Employment Committee, Workers’ Compensation Committee

			Policy Advocate
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			Shoeb Mohammed joined the California Chamber of Commerce in December 2019 as a policy advocate. He specializes in privacy and cybersecurity, economic development, technology, telecommunications and elections/fair political practices issues.

			Mohammed is an experienced litigator who advised clients on matters such as trademark; employment; business planning; proprietary software; and technology-related business cases.

			He came to the CalChamber policy team after practicing law at Knox Lemmon & Anapolsky, LLP, where he provided product and general counsel for various industries, including heavy manufacturing, internationally distributed snacks, fintech prepaid card services, and technology.

			Before joining Knox Lemmon, Mohammed handled technology-related business counsel and litigation as a senior partner at Black Tie Law Corporation.

			Mohammed earned a B.A. in political science at California State Polytechnic University, Pomona; a J.D. from the McGeorge School of Law, University of the Pacific; and a Certificate in Disruptive Strategy from Harvard Business School Online.

			Staff to: Privacy and Cybersecurity Committee

			Policy Advocate
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			Robert Moutrie joined the California Chamber of Commerce in March 2019 as a policy advocate. He leads CalChamber advocacy on occupational safety, tourism, unemployment insurance and immigration, as well as representing employer interests on education issues.

			Moutrie has represented clients on matters such as consumer fraud litigation, civil rights, employment law claims, tort claims, and other business-related issues in federal and state courts.

			He previously served as an associate attorney at the Oakland-based firms of Meyers, Nave, Riback, Silver & Wilson, and at Valdez, Todd & Doyle; and as a junior associate attorney at the Law Offices of Todd Ruggiero in San Francisco. He also served as a legal intern for the San Francisco Public Defender’s Office and the Los Angeles District Attorney’s Office.

			Moutrie earned a B.A. in political science from the University of California, Berkeley, and a J.D. with honors from the University of California, Hastings College of the Law. He is an instructor for the nationally ranked UC Hastings Trial Team.

			Staff to: Education Committee, Workplace Safety Subcommittee, Tourism Committee, Immigration Committee

			Policy Advocate
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			Valerie Nera specializes in advocacy on agriculture, water, water storage, resources, crime, and banking and finance issues for the California Chamber of Commerce.

			Priority issues include water supply and conveyance, agricultural land use, balanced resource development policies for timber, protection of private property rights, federal and state endangered species laws, banking rules, graffiti, and organized retail theft.

			Nera joined the CalChamber staff in 1978 as a legislative assistant on agricultural issues. She also has lobbied air, environmental, telecommunications and privacy issues for the CalChamber.

			She earned a B.A. with honors from the University of California, Berkeley, and a J.D. from the McGeorge School of Law, University of the Pacific.

			Staff to: Water Resources Committee

			Policy Advocate
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			Adam Regele joined the California Chamber of Commerce in April 2018 as a policy advocate specializing in environmental policy, housing and land use, and product regulation issues.

			He came to the CalChamber policy team after practicing law at an Oakland-based law firm—Meyers, Nave, Riback, Silver & Wilson, PLC—where he advised private and public clients on complex projects involving land use and environmental laws and regulations at the local, state and federal levels. His extensive environmental and waste regulatory compliance experience includes defending in litigation matters related to the California Environmental Quality Act (CEQA), Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and Resource Conservation and Recovery Act (RCRA).

			Before joining Meyers Nave, Regele handled state and federal environmental litigation and administrative proceedings as an associate at a Bay Area law firm that focused on environmental, natural resources, land use, labor and local government law.

			He served as a federal judicial law clerk to the Honorable Edward J. Davila of the U.S. District Court, Northern District of California and as a legal fellow with the Oakland City Attorney’s Office prior to entering private law practice.

			Regele earned a B.S. in environmental science at the University of California, Berkeley, and a J.D. from UC Hastings College of Law, where he was symposium editor and research and development editor for the Hastings West-Northwest Journal.

			Staff to: Chemical Policy Committee, Environmental Policy Committee

			Policy Advocate
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			Leah B. Silverthorn joined the California Chamber of Commerce in May 2018 as a policy advocate. She specializes in climate change, air quality, energy, environmental justice, marijuana/cannibis, and transportation and infrastructure issues.

			She brought to the CalChamber more than decade of legal experience in environmental, energy, and land use matters. Immediately before coming to CalChamber, she was the principal owner of Silverthorn Legal, based in Seattle, Washington. She focused on environmental litigation, contaminated property redevelopment, and environmental cost recovery and defense.

			Silverthorn has represented Fortune 500 companies and property owners against claims by U.S., Washington, Oregon, and California regional environmental entities.

			She also handled cases dealing with environmental recovery claims, environmental insurance, and toxic tort laws at Wooden McLaughlin in Indianapolis, Indiana; and at Hunsucker Goodstein, with offices in California, Washington D.C., Colorado, and Seattle. Her clients at Wooden McLaughlin included large commercial and multi-family real estate developers, oil and gas companies, and insurance carriers, as well as small farms and restaurants.

			Before entering private practice, Silverthorn was a staff attorney at the Indiana Department of Environmental Management Office of Legal Counsel.

			She is an honors graduate of Indiana University-Bloomington, with a B.S. in public affairs and environmental management. She earned her J.D., with honors, at the Indiana University McKinney School of Law, where she was articles editor for the Indiana International and Comparative Law Review and a member of the Moot Court Board.

			Staff to: Environmental Policy Committee, Transportation and Infrastructure Committee

			Policy Advocate
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			Preston R. Young joined the California Chamber of Commerce in October 2019 as a policy advocate, specializing in health care policy and taxation issues.

			Young came to the CalChamber from the Sacramento law firm of Schuering Zimmerman & Doyle, LLP, where he had been a partner. He specialized in multiple aspects of health care law, medical malpractice, the Health Insurance Portability and Accountability Act (HIPAA), product liability, and elder abuse litigation.

			He previously was an attorney with Powers & Miller in Sacramento, specializing in insurance defense and product liability litigation. He also worked as an attorney at State Farm Insurance in San Francisco.

			Young holds a B.A. in communications from Saint Mary’s College of California, and earned a J.D. from Golden Gate University School of Law, where he was associate editor of the Environmental Law Journal.

			Staff to: Health Care Policy Committee, Taxation Committee

			Executive Vice President, Corporate Affairs
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			Dave Kilby, executive vice president, corporate affairs, joined the California Chamber of Commerce staff in December 1988 after more than 11 years in local chamber of commerce management. 

			In addition to working with CalChamber major members, he serves as CalChamber corporate secretary and coordinates Board relations. Kilby also serves as president/chief executive officer of the Western Association of Chamber Executives.

			During his first 11 years at CalChamber, Kilby served as the CalChamber’s lobbyist on economic development, land use and small business issues. 

			Over the years, he has coordinated local chamber relations, grassroots legislative action efforts, the CalChamber’s weekly legislative conference call and the annual business legislative summit.

			Kilby is a member of the U.S. Chamber’s Committee of 100 and in 2011 the American Chamber of Commerce Executives named him to its “People Who Shape People” influential leaders list. 

			He has a B.A. in political science from California State University, Fresno. 

			Executive Vice President, Public Affairs 
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			Martin R. Wilson, executive vice president of public affairs, joined the California Chamber of Commerce in October 2011.

			Wilson oversees all CalChamber public affairs and campaign activities, including the Public Affairs Council, a political advisory committee made up of the CalChamber’s major members; its candidate recruitment and support program; and its political action committees: ChamberPAC, which supports pro-jobs candidates and legislators, and CalBusPAC, which qualifies, supports and/or opposes ballot initiatives.

			He is the CalChamber liaison to JobsPAC, an employer-based, independent expenditure committee that supports pro-business candidates.

			Wilson has more than 40 years of experience in California politics, playing leadership roles in the election and re-election of two governors, and a U.S. senator. He also has orchestrated numerous successful ballot measure and public affairs campaigns. 

			In addition to his campaign experience, Wilson has served in government as a senior staff member at the local, state and federal levels.

			Before joining the CalChamber, Wilson was managing partner of Wilson-Miller Communications, where he also advised Governor Arnold Schwarzenegger as head of the Governor’s political and initiative committee, the California Recovery Team. Before founding his own firm, Wilson was managing director for Public Strategies Inc. in Sacramento for five years and held a similar position with Burson-Marsteller for six years.

			Wilson has served as senior fellow for the UCLA School of Public Affairs, board member for the California State Fair and director of the Coro Foundation, a public affairs training organization.

			He graduated from San Diego State University  with a B.A. in history.

			Staff to: Public Affairs Council, ChamberPAC Advisory Committee, ChamberPAC, CalBusPAC, Candidate Recruitment and Development Fund

			Also: JobsPAC Executive Director 

			Executive Vice President and General Counsel
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			Erika Frank, executive vice president of legal affairs and general counsel, is the CalChamber’s leading expert on California and federal employment law.

			She leverages more than two decades of legal, governmental and legislative experience in advising the CalChamber and its members on the impact that labor laws, court decisions and regulations will have on employers.

			Frank was named executive vice president at the start of 2017 and later that year organized the first HR Symposium, now an annual event that brings together top experts and key insiders for a California-focused discussion of human resources, workplace and compliance issues.

			As the most frequent host of The Workplace podcast since its launch in March 2019, Frank has guided guests and listeners through the nuances of labor law compliance, legislation and regulations; workplace safety; court decisions; Proposition 65 and acrylamide in food; and the constantly changing issues related to the COVID-19 pandemic.

			Frank leads CalChamber’s Legal Affairs Department, which participates in court cases having a broad impact on California’s economy and jobs climate—including workers’ compensation reform, labor and employment, taxation, litigation reform and commercial free speech.

			She oversees and contributes to CalChamber’s labor law and human resources compliance products, including the HRCalifornia website; co-produces and presents webinars and seminars; and heads the Labor Law Helpline.

			Fielding thousands of questions a year from callers seeking compliance guidance gives Frank and her team insight into the real-life impact of changes in the law and the ability to share that knowledge to help other employers. She uses her employment law expertise to develop and facilitate training courses for HR professionals, and is a sought-after speaker at industry events.

			Frank joined the CalChamber in April 2004 as a policy advocate and began serving as general counsel shortly thereafter. Before assuming full-time general counsel responsibilities in late 2005, she lobbied the legislative and executive branches on taxation, civil litigation and lawsuit abuse issues.

			Frank holds a B.A. in political science from the University of California, Santa Barbara, and received her J.D. from the McGeorge School of Law, University of the Pacific.

			Vice President, Communications

			
				[image: ]
			

			Ann Amioka has been a communications specialist at the California Chamber of Commerce since 1980. Since 1982, she has been editor of the CalChamber’s legislative newsletter, Alert. She oversees editing and production of CalChamber communications and the corporate website. 

			Before joining the CalChamber staff as editor of the CalChamber’s agricultural labor relations newsletter, Amioka was a reporter for a daily newspaper in Yolo County. She has a B.A. in history from Stanford University and an M.A. in history from California State University, Sacramento.

			Vice President, Media Relations and External Affairs
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			Denise Davis is the chief liaison with the news media for the California Chamber of Commerce. As vice president for media relations and external affairs, she oversees communications strategy and outreach, and manages the CalChamber’s involvement in select issue advocacy and ballot measure campaigns.

			Before joining the CalChamber, Davis was a senior-level communications consultant working on a number of high-profile campaigns, legal matters and policy issues. She was Governor Arnold Schwarzenegger’s chief deputy communications director and has 14 years of experience serving three California attorneys general as a spokesperson and victim advocate. She also directed media relations for a national, nonprofit legal foundation. 

			Over the course of her career, Davis has worked closely with statewide officeholders, Cabinet members, major corporations and a variety of trade associations. As such, Davis has developed expertise in the areas of environmental law, land use regulation, water law, resource management, criminal justice issues, correctional law, consumer law, health care and labor relations. 

			Davis graduated from the University of California, Davis, receiving a B.A. in communications. 

			Vice President, Corporate Relations 
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			Drew Savage was named vice president of corporate relations at the beginning of 2001. The position is dedicated to enhancing the CalChamber’s profile with major corporations.

			Savage came to CalChamber in 1990 as a membership specialist following three years in a similar position at the Illinois Chamber. He was named manager of the CalChamber’s membership sales team in October 1994. After taking on additional responsibilities for working with the state’s growth industries and developing relationships with larger companies, Savage was promoted to vice president of membership in late 1999.

			He holds a B.A. in political science from the University of Illinois at Chicago.

			Vice President, International Affairs 
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			Susanne Thorsen Stirling has headed CalChamber international activities for four decades.

			She is an appointee of the U.S. Secretary of Commerce to the National Export Council, and serves on the U.S. Chamber of Commerce International Policy Committee, the California International Relations Foundation, and the Chile-California Council.

			In previous years, Stirling was an appointee of Governor Edmund G. Brown Jr. to the California International Trade and Investment Advisory Council, and served on the Board of Directors of the International Diplomacy Council, the World Affairs Council of Northern California (Sacramento), and the Danish-American Chamber of Commerce.

			The CalChamber sponsors and participates in trade, investment and other international events; assists members with general export and import activities, maintains www.calchamber.com/international; and provides a weekly e-trade newsletter.

			The CalChamber is a past recipient of the U.S. Presidential Award for Export Service, and received the Presidential Citation from the government of the Republic of Korea. In November 2019, Stirling was presented with the “Outstanding Woman of the Year in International Trade” award by the Women in International Trade, Los Angeles (WIT-LA).

			Before joining the CalChamber, Stirling held positions in public affairs and public relations for Burmeister & Wain A/S, an international shipbuilding company based in Copenhagen.

			Stirling, originally from Denmark, studied at the University of Copenhagen and holds a B.A. in international relations from the University of the Pacific, where she now serves as a member of the Board of Regents. She earned an M.A. from the School of International Relations at the University of Southern California.

			Staff to: Council for International Trade

		

	
		
		

	
		
			California Foundation for Commerce and Education

			President
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			Loren Kaye was appointed president of the California Foundation for Commerce and Education in January 2006.

			The Foundation is affiliated with the California Chamber of Commerce and serves as a “think tank” for the California business community. The Foundation is dedicated to preserving and strengthening the California business climate and private enterprise through accurate, impartial and objective research and analysis of public policy issues of interest to the California business and public policy communities.

			Kaye has devoted his career to developing, analyzing and implementing public policy issues in California, with a special emphasis on improving the state’s business and economic climate.

			Kaye also was a gubernatorial appointee to the state’s Little Hoover Commission, charged with evaluating the efficiency and effectiveness of state agencies and programs. He served in senior policy positions for Governors Pete Wilson and George Deukmejian, including Cabinet Secretary to the Governor and Undersecretary of the California Trade and Commerce Agency. Kaye also has represented numerous private sector interests, managing issues that affect specific business sectors to promote an improved business climate or to resist further regulation or costs on business.

			Kaye is a graduate of the University of California, San Diego, with a degree in political science.

		

	
		
			Policy Issues and Staff Index

			
				
					
					
				
				
					
							
							Agriculture

						
							
							Valerie Nera

						
					

					
							
							Air quality

						
							
							Leah Silverthorn

						
					

					
							
							Banking/finance

						
							
							Valerie Nera

						
					

					
							
							Budget

						
							
							Jennifer Barrera

						
					

					
							
							Climate change

						
							
							Leah Silverthorn

						
					

					
							
							Crime

						
							
							Valerie Nera

						
					

					
							
							Cybersecurity

						
							
							Shoeb Mohammed

						
					

					
							
							Economic development

						
							
							Shoeb Mohammed

						
					

					
							
							Education

						
							
							Robert Moutrie

						
					

					
							
							Energy

						
							
							Leah Silverthorn

						
					

					
							
							Environmental justice

						
							
							Leah Silverthorn

						
					

					
							
							Fair Political Practices Commission

						
							
							Shoeb Mohammed

						
					

					
							
							Grassroots

						
							
							Jennifer Barrera

						
					

					
							
							Hazardous waste

						
							
							Leah Silverthorn

						
					

					
							
							Health care

						
							
							Preston Young

						
					

					
							
							Housing

						
							
							Adam Regele

						
					

					
							
							Immigration

						
							
							Robert Moutrie

						
					

					
							
							Infrastructure

						
							
							Leah Silverthorn

						
					

					
							
							Insurance

						
							
							Robert Moutrie

						
					

					
							
							International

						
							
							Susanne Stirling

						
					

					
							
							Labor and employment

						
							
							Ashley Hoffman

						
					

					
							
							Land use

						
							
							Adam Regele

						
					

					
							
							Legal

						
							
							Jennifer Barrera

						
					

					
							
							Occupational safety and health

						
							
							Robert Moutrie

						
					

					
							
							Privacy

						
							
							Shoeb Mohammed

						
					

					
							
							Product regulation

						
							
							Adam Regele

						
					

					
							
							Recycling

						
							
							Adam Regele

						
					

					
							
							Regulatory reform

						
							
							Ashley Hoffman

						
					

					
							
							Resources

						
							
							Valerie Nera

						
					

					
							
							Taxation

						
							
							Preston Young

						
					

					
							
							Technology

						
							
							Shoeb Mohammed

						
					

					
							
							Telecommunications

						
							
							Shoeb Mohammed

						
					

					
							
							Tourism

						
							
							Robert Moutrie

						
					

					
							
							Transportation

						
							
							Leah Silverthorn

						
					

					
							
							Unemployment insurance

						
							
							Robert Moutrie

						
					

					
							
							Water

						
							
							Valerie Nera

						
					

					
							
							Workers’ compensation

						
							
							Ashley Hoffman

						
					

				
			

		

	
		
			CalChamber Committees

			California Chamber of Commerce policy committees draft and review policy and make recommendations to the Board of Directors on a range of issues. The CalChamber also establishes ad hoc committees as the need arises to address other policy issues. Committees range in size from eight to 100 members, and meet between two and four times a year (or, as needed) in virtual meetings or via telephone conference calls. Committee chairs generally are members of the CalChamber Board of Directors and work closely with CalChamber policy team members, permitting the CalChamber to act quickly as issues emerge. Membership in committees (other than those whose membership is by appointment) is open to managers, technicians and/or policy experts with member firms. To get involved, submit the form at www.calchamber.com/getinvolved.

			Policy Committees

			Chemical Policy

			Goal: Simplify compliance obligations; minimize compliance cost for businesses; support use of best available scientific evidence; reduce frivolous litigation; and prevent “overwarning.” (Must be CalChamber Advocate-level member to join.)

			Staff Contact: Adam Regele 	adam.regele@calchamber.com

			Education

			Goal: Foster greater business involvement to improve both teacher and student performance, and administrative accountability in schools throughout California. (Membership by appointment.)

			Staff Contact: Robert Moutrie 	robert.moutrie@calchamber.com

			Environmental Policy

			Goal: Oversee issues related to the environment, such as air quality, climate change and AB 32 implementation, the California Environmental Quality Act (CEQA), Proposition 65 and green chemistry, hazardous and solid waste, surface mining and land use. Recommend policies that meet the mutual objectives of protecting human health and the environment while conserving the financial resources of business to the fullest extent possible to help California businesses grow and promote their technologies/services.

			Staff Contacts: Adam Regele, adam.regele@calchamber.com 	 Leah Silverthorn, leah.silverthorn@calchamber.com

			Health Care Policy

			Goal: Promote a sound and affordable health care system. Work to contain costs and avoid unnecessary and expensive regulatory controls, including mandates.

			Staff Contact: Preston R. Young 	preston.young@calchamber.com

			Immigration

			Goal: Recommend policies on issues concerning immigration.

			Staff Contact: Robert Moutrie 	robert.moutrie@calchamber.com

			Labor and Employment

			Goal: Protect employers’ rights to organize, direct and manage their companies’ employees in an efficient, safe and productive manner.

			Staff Contact: Ashley Hoffman 	ashley.hoffman@calchamber.com

			Legal Reform and Protection

			Goal: Seek comprehensive tort reform that will halt runaway liability risk and promote greater fairness, efficiency and economy in the civil justice system.

			Staff Contact: Jennifer Barrera 	jennifer.barrera@calchamber.com

			Privacy and Cybersecurity

			Goal: Proactively develop and promote privacy principles and policies that protect consumers without stifling innovation and that avoid costly and unnecessary legal liability and compliance burdens on businesses.

			Staff Contact: Shoeb Mohammed 	shoeb.mohammed@calchamber.com

			Taxation

			Goal: Monitor legislation and regulatory activity to ensure that California tax laws are fair and can be administered easily. Review state spending plans to make certain that economy and efficiency are the primary goals of government. 

			Staff Contact: Preston R. Young 	preston.young@calchamber.com

			Tourism

			Goal: Encourage increased travel to California by fostering investment in advertising and improvements to tourism infrastructure, considering the important role of tourism in the state’s economy and plans for economic recovery. (Membership by appointment.)

			Staff Contact: Robert Moutrie 	robert.moutrie@calchamber.com

			Transportation and Infrastructure

			Goal: Work toward developing and maintaining a statewide transportation network that is adequate for the needs of business, agriculture and individual citizens. 

			Staff Contact: Leah Silverthorn 	leah.silverthorn@calchamber.com

			Water Resources

			Goal: Encourage responsible water quality goals and water development policies to meet the increasing demand for reliable water supplies. (Membership by appointment.)

			Staff Contact: Valerie Nera 	valerie.nera@calchamber.com

			Workers’ Compensation

			Goal: Promote legislative, judicial and regulatory actions that maintain an efficient workers’ compensation system that provides adequate worker benefits while protecting the competitive position of California employers. 

			Staff Contact: Ashley Hoffman 	ashley.hoffman@calchamber.com

			Subcommittee

			Workplace Safety

			Goal: Advocate cost-effective and practical safety and health regulations while protecting the competitive position of California employers. (Subcommittee of Labor and Employment Committee.) 

			Staff Contact: Robert Moutrie 	robert.moutrie@calchamber.com

			Special Committees

			Public Affairs Council

			Goal: Advise CalChamber on key political issues affecting the business community. (Must be CalChamber Advocate-level member to join.)

			Staff Contact: Martin R. Wilson 	martin.wilson@calchamber.com

			Council for International Trade

			Goal: Work with state and federal administrations and lawmakers to support expansion of international trade and investment, fair and equitable market access for California products abroad, and elimination of disincentives that impede the international competitiveness of California business.

			Staff Contact: Susanne T. Stirling 	susanne.stirling@calchamber.com 

			ChamberPAC Advisory Committee

			Goal: Provide guidance and assistance to the CalChamber in its political fundraising efforts. (Must be a member of the CalChamber Board of Directors to join.)

			Staff Contact: Martin R. Wilson 	martin.wilson@calchamber.com

			Political Action Committees

			The California Chamber of Commerce has established two political action committees (PAC) to help focus business efforts to provide financial support to pro-jobs candidates or issues campaigns.

			ChamberPAC

			Goal: Provide financial support to business-friendly incumbent legislators and candidates for state legislative and local office.

			Staff Contact: Martin R. Wilson 	martin.wilson@calchamber.com

			CalBusPAC

			Goal: Provide funding to help qualify, support and/or oppose statewide ballot initiatives.

			Staff Contact: Martin R. Wilson 	martin.wilson@calchamber.com

		

	
		
			Membership Profile

		

		
			The California Chamber of Commerce is the largest broad-based business advocate to government in California. 

			Membership represents one-quarter of the private sector jobs in California and includes firms of all sizes and companies from every industry within the state. More than 230 local chambers of commerce are affiliated with the CalChamber, and are solid partners in CalChamber efforts to promote business-friendly policy.

			Based on a survey of members in January 2021:

			• 69% have been in existence for 25 years or more; 32% for 50 years or more; 6% for 100 years or more.

			• 12% have been in existence for 10 years or less. 

			• 17% are owned/co-owned by women.

			• 33% are owned/co-owned by ethnic minorities or persons of mixed ethnicity.

			• 29% do business internationally.

			• 42% plan to add employees in 2021, while 56% plan to maintain the size of their workforce.

			• 88% offer health insurance coverage and 82% offer a retirement savings plan.
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			Candidate Recruitment/Development

		

	
		
			Political District Shift Ahead

			Redrawing of Boundaries Will Shape Politics for Next Decade

			Conducting the 2020 election in the midst of a pandemic provided unique obstacles for state and local election officials that they successfully overcame, leading to record voter turnout in November. Among the challenges local election officials faced were the closure of traditional polling places, which in turn required every voter to receive their ballot by mail. Fortunately, California voters’ comfort and familiarity with mail balloting ensured an election without drama and paved the way for the highest voter turnout since 1976 at more than 80%.

			At the California Chamber of Commerce, nonelection years generally are spent getting ready for next year’s election by engaging in candidate recruitment, background research and preliminary polling. The 2022 election will feature contests to fill the state’s constitutional offices, as well as the legislative and congressional seats.
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			Focus on Redistricting in 2021

			But before we can begin preparing for the next election, we will need to become familiar with the newly drawn political boundaries for Congress, the Assembly, Senate and Board of Equalization, and these lines will not be known until the end of 2021.

			The job of drawing the district lines falls to the California’s Citizens Redistricting Commission, which was created when California voters passed Proposition 11 in 2008. The current districts were drawn by the commissioners in 2011 and now a new group of 14 commission members will draw lines that will stay in effect for the next 10 years. The Commission is made up of five Republicans, five Democrats and four members not affiliated with either major political party.

			Live Streaming of Redistricting Commission Hearings

			The line drawing is a transparent and public process that invites citizen participation through a series of hearings. In 2011, the Commission conducted more than 75 public hearings in Sacramento and around the state before producing the final maps. With COVID restrictions still in place, this year’s meetings, which begin in January, will be conducted remotely and be live streamed at www.WeDrawTheLines.ca.gov.

			The process of drawing district lines at times will be contentious as there are interest groups, political parties and community-based organizations that will advocate to ensure districts are balanced along ethnic, partisan and geographic lines. Among the Commission’s greatest challenges will be apportioning the congressional districts as California will likely lose one or maybe two seats in the U.S. House of Representatives. California’s loss of seats is attributed to the state’s slowing population growth. High-growth states like Texas, Arizona and Idaho are expected to gain seats.

			Track Record

			CalChamber will continue to recruit and elect business-friendly candidates to maintain our superb track record of beating job-killing legislative proposals by staying on the task of engaging our political action network. Our focus will remain dedicated to finding and electing candidates from both political parties who possess the courage to stand up to the liberal special interests and reject their philosophy of tax, spend and regulate.

			If are successful with our election strategy, then our opportunities will far outdistance our challenges.

			Candidate Recruitment

			Although not a political action committee, the Candidate Recruitment and Development Program provides the resources necessary to build a bench of electable, pro-jobs candidates for state legislative and local office. CalChamber partners with our local chamber network, as well as state and local member businesses, to ensure the recruitment efforts are bipartisan and locally driven.

			The primary component of this program is to identify potential candidates and put them on the path to elective office. The secondary component is training and developing candidates for their positions. The program has successfully recruited numerous local candidates who have won election to state legislative seats.

			Political Action Committees (PACs)

			The CalChamber’s Political Action Network includes three political entities:

			• ChamberPAC is a bipartisan political action committee that makes direct contributions to incumbent office holders and select candidates who promote and vote for an agenda of private sector job creation. Contributions to this committee are limited to $8,100 per year, person, organization or political action committee.

			• JobsPAC is an independent expenditure committee, meaning it speaks directly to voters on behalf of the business community to elect pro-jobs candidates. Co-chaired by CalChamber and the California Manufacturers and Technology Association, JobsPAC may accept contributions in unlimited amounts.

			• CalBusPAC is a CalChamber committee that is formed to primarily support or oppose ballot measures having an impact on the state’s business climate. CalBusPAC may accept contributions in unlimited amounts.

			CalChamber Position

			California’s business community is under constant pressure due to the disproportionate influence that special interest and government employee organizations have on the legislative and regulatory process. CalChamber is committed to standing up for and speaking out on behalf of the state’s employer community through political action, our advocacy network, and constant and direct contact with elected officials.
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			Staff Contact

			Martin R. Wilson

			Executive Vice President, Public Affairs

			martin.wilson@calchamber.com

			January 2021

		

	
		
			Legislative Guide

		

	
		
			Contacting Your Legislators: Protocol

			California Senate and Assembly want to hear from their constituents—you—the voters in their districts. At times, your association may call on you to do some grassroots lobbying. Often, the contact from a district constituent can sway a legislator’s vote.

			Here are some guidelines for you to follow in contacting your legislators in person, by phone or by letter.

			• Be thoughtful. Commend the right things which your legislator does. That’s the way you’d like to be treated.

			• Be reasonable. Recognize that there are legitimate differences of opinion. Never indulge in threats or recriminations.

			• Be realistic. Remember that most controversial legislation is the result of compromise. Don’t expect that everything will go your way, and don’t be too critical when it doesn’t.

			• Be accurate and factual. The mere fact that you want or do not want a piece of legislation isn’t enough. If an issue goes against you, don’t rush to blame the legislator for “failing to do what you wanted.” Make certain you have the necessary information and do a good job of presenting your case.

			• Be understanding. Put yourself in a legislator’s place. Try to understand his/her problems, outlook and aims. Then you are more likely to help him/her understand your business and problems.

			• Be friendly. Don’t contact your legislator only when you want his/her vote. Invite him/her to your place of business or your group meetings. Take pains to keep in touch with him/her throughout the year.

			• Give credit where it is due. If an issue goes the way you wanted, remember that your legislator deserves first credit. He/she has the vote, not you. And, remember also that many organizations and individuals participated on your side.

			• Learn to evaluate issues. The introduction of a legislative bill doesn’t mean that it will become law. Whether you’re for it or against it, don’t get excited about it until you learn the who, what and why of it.

			• Support your legislator. If he/she is running for re-election and if you believe he/she deserves it, give him/her your support. He/she needs workers and financial supporters. Don’t become aloof at the time when your legislator needs your help.

			• Don’t, don’t, don’t even hint that you think certain bills, campaigns or politics in general are not worthwhile or may be dishonest.

			• Don’t demand anything. And don’t be rude or threatening. There is always “the future,” and in many cases a legislator may disagree with you on one issue and be supportive on another.

			• Don’t be vague or deceptive, righteous or long-winded, and please don’t remind the legislator that you are a taxpayer and voter in his/her district. (He/she knows it!)

			• Don’t be an extremist. Remember, your legislator represents all his/her constituents—those you consider liberal and those you consider conservative. Don’t condemn a legislator just because he/she supports a piece of legislation that you think is too liberal or too conservative.

			• Don’t be a busybody. Legislators don’t like to be pestered, scolded or preached to. Neither do you.

			• Be cooperative. If your legislator makes a reasonable request, try to comply with it. You can help him/her by giving him/her the information he/she needs. Don’t back away for fear you are “getting into politics.”

			Letter Writing

			Following are guidelines for an effective letter:

			• Be brief.

			• Refer to bill numbers whenever possible.

			• Make sure the legislator knows this communication is from a constituent who lives and/or does business in the legislator’s district.

			• Explain how the proposed legislation affects your business, and why you support/oppose it.

			• Don’t attempt to give “expert” opinions. Tell how the legislation would affect your business, based on your experience and knowledge.

			• Ask for the legislator’s support or opposition.

			• Write the letter without copying any association-provided background information verbatim.

			• Request that your legislator take a specific action by telling him/her what you desire. State the facts as you see them. Avoid emotional arguments. If you use dollar figures, be realistic.

			• Ask the legislator what his/her position is.

			• Keep all communications friendly and respectful. Be sure to thank your legislator for considering your views.

			• Write on your personal or business letterhead if possible, and sign your name over your typed signature at the end of your message.

			• Be sure your exact return address is on the letter, not just the envelope. Envelopes sometimes get thrown away before the letter is answered.

			• Be reasonable. Don’t ask for the impossible. Don’t threaten. Don’t say, “I’ll never vote for you unless you do such and such.” That will not help your cause; it may even harm it.

			• Be constructive. If a bill deals with a problem you admit exists, but you believe the bill is the wrong approach, tell what the right approach is.

			• Send your association a copy of your letter and a copy of the response you receive from your legislator.

			• Address all letters in the following manner, unless you are on a first name basis:

			State Legislature:

			• Assembly Member The Honorable Joe/Jo Doe California State Assembly State Capitol Sacramento, CA 95814 Dear Assembly Member Doe:

			• Senator The Honorable Joe/Jo Doe California State Senate State Capitol Sacramento, CA 95814 Dear Senator Doe:

			Local Elected Officials:

			• Council Member The Honorable Joe/Jo Doe Councilman/woman,City of—City Hall City, State and Zip Code Dear Mr./Ms./Mrs./Miss Doe:

			• County Supervisor The Honorable Joe/Jo Doe Supervisor, —County County Seat City, State and Zip Code Dear Sir/Madam: or Dear Mr./Ms./Mrs./Miss Doe:

			Guidelines for District Visits

			The following guidelines may be helpful when you make district visits:

			• Members of the state Legislature rely heavily on their staffs for a major portion of their responsibilities, i.e., scheduling, advice on specific legislation, constitutent problems, etc. This is why it is important to maintain some familiarity with the district office staff. However, you do want to become acquainted and develop a working relationship directly with the legislators in your district.

			• Generally, the legislative schedule permits each legislator to visit the district office on Fridays and holidays.

			• Always call in advance for an appointment and briefly explain the purpose of the meeting. As a business person, you are an important constituent and the politician and his/her aides are eager to get acquainted.

			• If the meeting with the member of the Senate or Assembly is for the purpose of discussing specific legislation, review the background information and position statements available from your association and use the bill numbers when possible.

			• Ask the legislator for his/her position on issues and how he/she will vote.

			Other activities

			We encourage you to consider other activities as ways of effectively maintaining liaison with your district legislators:

			• Invite other members of your profession to join you and your legislator for lunch.

			• Invite your legislator to visit your company. You may want to have a short meeting between your employees and the legislator. The legislator could make brief remarks, followed by a question-and-answer period.

			• Offer to help organize an information business advisory group to meet regularly with your legislators to discuss business and key industry issues.

			Telephone Procedures

			• When the Legislature is in session, call the Capitol office; during recess and on Fridays, call the district office.

			• Ask to speak directly to the legislator. If he/she is not available, ask to speak to the administrative assistant or legislative aide.

			• When the legislator or his/her assistant is on the line, identify yourself and mention the name of your company and the fact that you are from the legislator’s district.

			• State the reason for the call. Use bill numbers whenever possible.

			• Explain how the proposed legislation affects your business and why you support or oppose it.

			• Discuss only one issue per telephone call.

			• Ask the legislator’s position.

			✔ If the legislator’s position is the same as yours, express agreement and thanks.

			✔ If your position differs from the legislator’s, politely express disappointment and offer some factual information supporting your views.

			• Don’t attempt to give “expert” opinions. Tell how legislation would affect your business, based on your experience and knowledge.

			• Request that your legislator take a specific action by telling him/her what you desire. State the facts as you see them. Avoid emotional arguments. If you use dollar figures, be realistic.

			• Keep all communication friendly and respectful.

			• Thank the legislator or aide for his/her time and for considering your views.

		

	
		
			The Legislative Process

			• Senate: 40 members

			• Assembly: 80 members

			• Regular Session: Convenes on the first Monday in December of each even-numbered year and continues  until November 30 of the next even-numbered year.

			• Special Session: May be called by the Governor and is limited to a specific subject. Length is not limited and may be held concurrently with the regular session.

			• Effective Date of Laws: January 1 of the year after enactment unless an urgency measure, which takes effect immediately upon being signed, or a different effective date is specified.

			Procedure

			• Introduction: The bill is introduced by a member of the Senate or Assembly, read for the first time, then assigned to a committee by either the Senate Rules Committee or the Assembly Speaker.

			• Committee: Hearing(s) are held in committee and testimony is taken from proponents and opponents. Generally, the committee will then amend, pass or fail to pass the bill.

			• Second Reading: Bills that are passed by committee are read a second time and sent to the full floor for debate.

			• Floor Debate (in house of origin): The bill is read a third time, debated  and voted on. Most bills need a  majority to pass (21 for the Senate, 41 for the Assembly). Bills with urgency clauses, appropriation measures and some tax-related bills need a two-thirds majority (27 for the Senate, 54 for the Assembly). If the bill is passed, it is sent to the second house.

			• Second House: Procedures for a bill to pass the second house are similar to consideration and passage in the house of origin.

			• Amendments: If the second house  passes a bill with amendments, then the bill must be passed a second time by the house of origin for concurrence. If the amendments are rejected, a conference committee is formed to iron out the differences between the two houses.

			• Governor: The Governor must act on (sign or veto) any bill that passes the Legislature within 12 days during the legislative session. However, the Governor has 30 days in which to act at the end of each year of the legislative session. Bills not acted on by the Governor automatically become law. A two-thirds vote of the Legislature is required to override a Governor’s veto.

		

	
		
			How to Write an Effective Lobbying Letter 
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			Guide to Reading a Bill 
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			California Government Glossary

			Legislature

			The two “houses” that pass or reject proposed new laws.

			Assembly: 80-member lower house of the Legislature. Its members serve two-year terms. 80 members are elected every two years.

			Senate: 40-member upper house of the Legislature. Its members serve four-year terms. 20 members are elected every two years.

			Legislation

			Bill: A proposed law or statute that amends or repeals existing laws or proposes new laws. Most bills require a majority vote. If there is a fiscal impact, a bill requires a two-thirds vote.

			➤ AB 0000—Assembly Bill

			➤ SB 0000—Senate Bill

			Constitutional Amendment: A proposed change in the state Constitution, which, after approval of two-thirds of the legislators, is submitted to the voters, who also must approve the change.

			• ACA 0000—Assembly (authored) Constitutional Amendment.

			• SCA 0000—Senate (authored) Constitutional Amendment.

			Concurrent Resolution: A legislative proposal that commends individuals or groups, adopts legislative rules or establishes joint committees.

			• ACR 0000—Assembly Concurrent Resolution.

			• SCR 0000—Senate Concurrent Resolution.

			Joint Resolution: A legislative opinion on matters pertaining to the federal government, often urging passage or defeat of legislation pending before Congress.

			• AJR 0000—Assembly Joint Resolution.

			• SJR 0000—Senate Joint Resolution.

			Assembly and Senate Resolutions: An expression of sentiment of one house of the Legislature. Resolutions usually ask a committee to study a specific problem, create interim committees or amend house rules. Resolutions take effect upon adoption.

			• AR 0000—Assembly Resolution.

			• SR 0000—Senate Resolution.

			Spot Bill: Bill introduced that usually makes nonsubstantive changes in a law. The spot bill is substantially amended at a later date. This procedure evades the deadline for the introduction of bills.

			Legislative Process

			Legislative Counsel: A staff of more than 80 attorneys who draft legislation (bills) and proposed amendments, review, analyze and render opinions on legal matters of concern to the Legislature. The Legislative Counsel’s Digest is a summary of a bill’s content contrasting existing law with proposed law (in lay language) and appears on the face of each bill.

			Legislative Analyst: Provides advice to the Legislature on anything with a fiscal implication, which can cover virtually every major bill. The analyst annually publishes a detailed analysis of the Governor’s budget, which becomes the basis for legislative hearings on the fiscal program.

			Author: Member of state Senate or Assembly who submits or introduces a bill and carries it through the legislative process.

			Floor Manager: Speaks as author when the bill is being heard in the second house. (Assembly members are not allowed to present bills on the Senate floor and vice versa.)

			Sponsor: Interest groups or constituents from the legislator’s district who bring suggested legislation to the attention of the prospective author (legislator).

			Standing Committee: The forum used in the Senate and Assembly for studying bills and hearing testimony from the author, proponents and opponents.

			• Many bills are heard by two or more committees in each house.

			• If a majority of the committee members approve the bill, it is sent to the floor (or, if it has fiscal impact, to the Senate or Assembly Appropriations Committee) with a recommendation “Do Pass.” It takes a majority vote of committee members present to amend a bill.

			• Your association’s legislative advocate and other members often testify before such committees.

			Committee Consultants and Aides: Every legislator has a personal staff plus the assistance of specialists assigned to committees and to the party caucuses. This research staff is responsible for analyzing the pros and cons of the proposed legislation.

			Introduction and First Reading: Bill is submitted by member of Senate or Assembly, numbered and read. It is assigned to a committee by the Senate Rules Committee or Assembly Speaker and printed.

			Second Reading: When the bill passes the policy committee, it is read on the house floor for a second time.

			Third Reading: Bill is read a third time and debated. A roll call vote follows. If passed or passed with amendments, the bill is sent to the second house (or, if it already is in the second house, it is returned to the house of origin) for consideration of amendments.

			Enrollment: Legislation that has passed both houses is sent to enrollment for proofreading for consistency before being sent to the Governor for approval.

		

		
			Item Veto: Allows the Governor to veto (return unsigned a legislative proposal or indicate points of disagreement) objectionable parts of a bill without rejecting bills in their entirety.

			Chaptered: A bill that has passed both houses and has been signed by the Governor is said to be “chaptered.” The bill becomes law January 1 of the following year unless it contains an urgency clause (takes effect immediately) or specifies its effective date.

			Sunset Clause: Acts of the state Legislature that expire after a certain date unless renewed by the Legislature.

			Voter Responses

			The techniques of direct democracy enable citizens to bypass elected government bodies and act directly on policy matters.

			Initiative: A local or state measure that is placed on the ballot after a certain number of registered voters sign petitions supporting its placement on the ballot. Initiatives often are used by groups or individuals when the Legislature fails to pass a law they want to enact.

			Referendum: A procedure whereby the voters may approve or disapprove proposals recommended by a legislative body, such as a proposal for an increase in the tax rate.

			Recall: A procedure whereby petitions are circulated calling for removal of a public official from office. If a sufficient number of signatures is obtained, an election is held in which voters decide whether to keep the official in office.

			PAC: A Political Action Committee is a nonprofit committee that provides a lawful means to help elect and re-elect political candidates selected on the basis of their positions on industry-related issues, committee assignments and leadership in the Legislature. PACs make contributions to candidates or in support of or opposition to ballot measures.

			Adapted from California Grocers Association publication.

		

	
		
			California State Government — The Executive Branch

			The executive branch administers and enforces the laws of California. Led by the Governor, the California executive branch is made up of more than 200 state entities.

			The executive officials of the branch—such as the Governor, Lieutenant Governor, Secretary of State and Attorney General, to name a few—are elected by the people of California. Each of these officers is elected to serve a four-year term, and may be elected to an office a maximum of two times.

			Within the executive branch there are four types of entities: agencies, which are headed by a secretary; departments, which are headed by a director; and boards and commissions, which are headed by an executive officer or board member.

			A number of entities, such as the Regents of the University of California and the Public Utilities Commission, are intended to be independent of direct control by all three branches of the state government. Most of the leaders of these entities are appointed by the Governor and confirmed by the California Senate.

			The Governor also is responsible for appointing the secretaries/directors of 11 Cabinet-level state agencies/departments: Business, Consumer Services and Housing; Corrections and Rehabilitation (department); Environmental Protection; Finance (department); Food and Agriculture (department); Natural Resources; Government Operations; Health and Human Services; Labor and Workforce Development; Transportation; and Veterans Affairs (department).

			Each Cabinet-level agency includes multiple departments, whose leaders also are appointed by the Governor and usually subject to confirmation by the Senate. The Cabinet-level Natural Resources Agency, for example, includes the Department of Water Resources, the Department of Parks and Recreation, and the California Energy Commission, to name three of 13 entities within that agency.

			Each state entity wields significant power and plays a large role in interpreting and applying the laws of the state.

			To find a state agency, department, board or office, visit www.ca.gov/agencysearch/.

			The organization chart is available at https://cold.govops.ca.gov/File/OrganizationalChart.

			Referral number for state agencies: (800) 807-6755. 
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			The California Chamber of Commerce is the largest broad-based business advocate to government in California. Membership represents one-quarter of the private sector jobs in California and includes firms of all sizes and companies from every industry within the state. More than two-thirds of CalChamber members are companies with 100 or fewer employees.

			The CalChamber’s full-time lobbying staff meets with legislators, regulators and other key government staff members year-round to assure that they consider employer concerns when proposing new laws and regulations. Backing up this lobbying team are the representatives of member firms who serve on the CalChamber’s standing committees, 200 member trade associations, 250 affiliated local chambers of commerce and a statewide network of 300,000 small business owners. The CalChamber promotes international trade and investment in order to stimulate California’s economy and create jobs. In addition, the CalChamber is involved in a number of coalitions on policy issues of concern to business. Updates on coalition activities appear on the CalChamber website. 

			Leveraging its front-line knowledge of laws and regulations, the CalChamber provides products and services to help businesses comply with both federal and state law. The CalChamber is the authoritative source for California labor law and safety resources and products. Each year, the CalChamber helps thousands of California employers understand laws and regulatory issues, and alerts employers when changes happen. In addition to California and federal, local ordinance, and out-of-state labor law posters, the CalChamber offers online tools, print and digital publications, harassment prevention training and other compliance seminars/webinars to help businesses meet changing employment law requirements.

			CalChamber members have access to time-saving membership benefits such as HRCalifornia.com, a continually updated website for answering tough human resources questions. The Labor Law Helpline gives Preferred and Executive members with specific labor law and safety questions a chance to talk to experienced HR advisers for an explanation of laws and prompt, nonlegal advice. If you need to consult your attorney, they’ll let you know. 

			For more information about membership benefits or to receive a complete catalog of products, call 1-800-331-8877 or visit www.calchamber.com.

			The CalChamber is a not-for-profit organization.
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Studies have shown that drivers can experience what's known as the “hangover effect” — a lasting mental
distraction that continues up to 27 seconds after a driver has completed such tasks as text messaging,
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Address lobbying
correspondence to
the author of the
bill with copies to
members of the
committee hearing
the bill and to your
local legislator.

Indicate
immediately
which bill you're
addressing by its
bill number (AB__
if it originates in

the Assembly, SB__
if it originates in
the Senate), by an
identifying phrase
and whether you
support or oppose
the bill. This will
help legislative
staff in routing your
letter.

Be sure to make
clear for whom
you're speaking.

Be sure to be
clear about what

action you want the
legislator to take.

I you have
2 personal
relationship with
the legislator, take a
moment to write a
quick, handuwritten
note to draw his

or her attention to
yourletter.

Be sure tosend a
copy of your letter to
the Governor. Also
please send a copy
to the CalChamber
staff members
assigned to the

bill so they can
include information
on your support

or opposition in
their committee
testimony.

Use your business
letterhead when
communicating your
position on  bill.

=< CalChamber.

“UPDATED"

August 28, 2020

‘The Honorable Steve Bradford
California State Senate

State Capitol, Room 2059
Sacramento, CA 95814

SUBJECT: INCOME TAX: SALES AND USE TAX: CREDIT: SMALL BUSINESS
'SUPPORT - AS AMENDED AUGUST 27, 2020

Dear Senator Bradford:

‘The California Chamber of Commerce is pleased to SUPPORT your SB 1447 (Bradford) sinc it wil
faciitate and assist with Calfornia’s economic recovery. Businesses of all sizes are reeling from the
catastrophic impacts of COVID-19 and California is experiencing unemployment levels similar to those
seen during the Great Depression. SB 1447 begins to address these pervasive issues and provides
‘employers impacted by the pandemic with an avenue to begin the economic recovery process.

Specifically, SB 1447 would create the Small Business Hiring Credit Fund In the State Treasury for the
sole purpose of applying the credits. The fund would be capped at $100,000,000 and would aliocate tax
credits to employers who employed 100 or fewer employses as of December 19, 2019 and lost at least
509% of thelr typical revenue between April 1 and June 30, 2020,

SB 1447 would establish a baseline for a company’s headcount between April 1 and June 30, 2020,
Businesses would then be eligible for a tax credit of $1,000 for each employee hired above that baseline.
between July 1 and November 30, 2020 that could be used to offsst state taxes owed through 2026.

SB 1447 encourages ob growth since and also strengthens one of Califomia's true competitive.
advantages - our skilled workforce

Forthese reasons, we are pleased to SUPPORT your SB 1447.

Keep your letter
short. A succinct,
one-page letter will
have more impact
than a longer

one. If you have
documentation of
the bill's impact

on your business,
enclose it, but keep
the letter short.

In many committees,
staff members file
correspondence
according to the
date of the bill's next
hearing. If you know
the date, be sure to
include it. Including
such information will
help ensure your
letter is read in time
to have an impact.

Get to the point of
your letter quickly:
Your support for or
opposition to the bill.

Provide concrete,
credible information
on the impact of
proposed legislation
on your business.

Elected officials
prefer to hear from
persons in authority
rather than just
from staff members.
Aletter will have
more impact

ifthe business
owner or person

in a management
position signs the
letter.

Sinceraly,
Preston Young
Policy Advocate
ot Legistative Aftais, Offce of the Governor
PYidl
1215 K et Sue 1400
Sarament,CA 95814
516444 c70
o caldanberom
Use boldface type, Act promptly. Too many
underlining or italics good lobbying letters arrive
sparingly to emphasize after a vote already has
important points. been taken.

Impact California

Make 2 difference by using easy-to-edit sample letters and links to more information
about bills and legislators at www.impact-california.com.

Later...If the
legislator does what
you ask, be sure to
send a thank you
letter.
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AMENDED IN ASSEMBLY AUGUST 27,2020
AMENDED IN ASSEMBLY AUGUST 6, 2020
AMENDED IN ASSEMBLY JULY 27, 2020
AMENDED IN SENATE MAY 5, 2020

No. 1447

SENATE BILL

Introduced by-Senater Bradford Senators Bradford and Caballero
and Assembly Member Cervantes

(Coauthors: Assembly Members Bauer-Kahan, Boerner Horvath,
Jones-Sawyer, Gloria, and Smith)

Legislative
Counsel
drafts all
legislation
and writes a
summary.

February 21, 2020

1 ala W

> >

Date noted
each time bill is
amended.

Bills are
introduced

in sequential
number in each
house.

act to add Sections 6902.7 and 6902 .8 to, and to add and repea Sections
17053.72 and 23627 of, the Revenue and Taxation Code, relating to
taxation, to take effect immediately, tax levy.

LEGISLATIVE COUNSEL’S DIGEST

SB 1447, as amended, Bradford. < St
fereelosure—Income tax: sales and use tax: credit: small business.

The Personal Income Tax Law and the Corporation Tax Law authorize
various credits against the taxes imposed by those laws. The Sales and
Use Tax Law, in lieu of specified credits allowed under the Personal
Income Tax Law and the Corporation Tax Law, allows a qualified
taxpayer or affiliate to make an irrevocable election to apply that income
tax credit amount against qualified sales and use taxes imposed on the
qualified taxpayer in the reporting periods in the 5 years following the

Code section
being added or
amended.

Strikethrough
text indicates
language

that is being
deleted; italics
highlight
language

that is being
added by an

amendment.

The actual language that will be a part of the state code when the bill is
enacted into law appears following the line: “The people of the State of
California do enact as follows.”
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. Worker Contribution
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HMO $1,212

Single Coverage $6,071 $7,284

Family Coverage $15,520 $5,289 $20,809
PPO $1,335

Single Coverage $6,546* $7,880*

Family Coverage $16,231 $6,017* $22,248*
POS $1,419

Single Coverage $6,066 $7,485

Family Coverage $14,262* $6,210 $20,472
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Single Coverage $5,829* $6,890*

Family Coverage $15,506 $4,852* $20,359
ALL PLANS $1,243

Single Coverage $6,227 $7,470
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*Estimate is statistically different from All Plans estimate within coverage type (p <.05).
Source: Kaiser Family Foundation Employer Health Benefits Survey, 2020
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