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More Liability for Using
Independent Contractors

A California Chamber of 
Commerce-opposed 
“job killer” bill that 
completely under-
mines the legal 
signifi cance of the 

independent contractor 
relationship passed a 

Senate committee on May 8.
SB 556 (Corbett; D-San Leandro), 

newly identified as a “job killer,” unfairly 
imposes liability on any contracting 
entity for the damages caused by the 
contractor or contractor’s employees, 
including wage-and-hour violations, 
penalties, fines, and willful misconduct, 

solely on the basis that the contractor or 
its employees wore a uniform similar to 
that of the contracting entity or drove a 
vehicle with the contracting entity’s logo.

Daunting Task
The independent contractor analysis is 

a daunting task for any business. The 
three state agencies (Employment 
Development Department, Franchise Tax 
Board, and Department of Industrial 
Relations) that determine whether a 
worker has been properly classified as an 
employee versus an independent contrac-
tor use three different tests that result in 

NLRB Union Poster 
Rule Struck Down 
By Appeals Court 

A federal court of 
appeals struck 
down a National 
Labor Relations 
Board (NLRB) 
rule requiring 
most companies to 
post a notice 
informing employ-
ees of their union 
rights.

The controversial poster rule required 
most private sector employers to put up 
NLRB-created workplace posters entitled 
“Employee Rights Under the National 
Labor Relations Act.”

The poster generally informs employ-
ees of their rights to organize a union, 
bargain collectively through representa-
tives chosen by the employees and to 
make efforts to improve the terms and 
conditions of their employment.

Violation of Free Speech
A three-judge panel for the U.S. Court 

of Appeals for the District of Columbia 
said the NLRB violated employers’ free 
speech rights and overstepped its legal 
authority.

Judge Raymond Randolph noted that 
federal law protects “the rights of employ-
ers (and unions) not to speak,” and that the 
poster rule was “compelled speech.”

Inside
• Unemployment Insurance 

System Broken: Page 3

• Trade: Exports 
Bright Spot: Page 5

See NLRB Union Poster: Page 4

See More Liability: Page 4

CalChamber Labor Law Experts to Present
Human Resources Boot Camp Seminar

CalChamber employment law experts Susan Kemp and Erika Frank will present a topic-packed 
training session focused on the employment life cycle at an HR Boot Camp seminar on June 6 in Silicon 
Valley. For details and to register, visit calchamberstore.com.

Ph
ot

o 
by

 M
eg

an
 W

oo
d



MAY 10, 2013  ●  PAGE 2  CALIFORNIA CHAMBER OF COMMERCE

California Chamber Offi cers 

Frederick E. Hitchcock
Chair

Anne Buettner
First Vice Chair

Joseph M. Otting
Second Vice Chair

Michael W. Murphy
Third Vice Chair

Timothy S. Dubois
Immediate Past Chair

Allan Zaremberg
President and Chief Executive Offi cer

Alert (ISSN 0882-0929) is published weekly 
during legislative session with exceptions by 
California Chamber of Commerce, 1215 K 
Street, Suite 1400, Sacramento, CA 95814-
3918. Subscription price is $50 paid through 
membership dues. Periodicals Postage Paid at 
Sacramento, CA. 

POSTMASTER: Send address changes to Alert, 
1215 K Street, Suite 1400, Sacramento, CA 
95814-3918. Publisher: Allan Zaremberg. 
Executive Editor: Ann Amioka. Associate Editor: 
Sara Espinosa. Art Director: Neil Ishikawa. 
Capitol Correspondent: Christine Haddon. 
Photographer: Megan Wood. 

Permission granted to reprint articles if 
credit is given to the California Chamber of 
Commerce Alert, and reprint is mailed to Alert 
at address above. 

E-mail: alert@calchamber.com. 
Home page: www.calchamber.com.

My employees often tell me they are 
legally entitled to certain things at work, 
but I can’t fi nd any laws that prove them 
right or wrong. How can I handle these 
demands?

It’s not uncommon for employees to 
insist there are laws giving them certain 
workplace rights, when in fact no such 
laws exist. Here are some common 
examples:

• Cell Phones: Have you noticed 
employees are suddenly spending a great 
deal of work time texting or using social 
media on their cell phones?

Employees have no legal right to 
possess or use personal cell phones in the 
workplace. Employers may prohibit 
employees from bringing cell phones to 
work entirely, or may require that they be 
turned off and/or put away during the 
work day. Of course during meal breaks, 
when employees do have the right to 
leave the premises, they may use their 
cell phones.

• Smoke Breaks: Smokers may insist 
they have a right to more (or longer) 
breaks in order to satisfy their nicotine 
habit.

Employees are of course entitled to a 
certain number of 10-minute paid breaks 
based on the number of hours they work, 
but during those breaks they may be 
required to remain on the employer’s 
premises.

Since smoking indoors in the work-
place is generally prohibited, and an 
employer may ban smoking anywhere on 
its property, employees may be limited to 
smoking only during their meal breaks 
and only off the property.

• Bereavement Leave: What do you 
do when your receptionist tells you her 
husband’s Great-Uncle Joe has passed 
away, and she’ll be taking three days of 
bereavement leave to go to the out-of-
town funeral?

There is no federal or state law giving 
employees a right to any bereavement 
leave in any situation, no matter how 
close a relative has passed away. Most 
employers do choose to give bereavement 
leave, but each employer may determine 
what degree of relation is required to use 
such leave.

(Note: In California, if an employer 
offers bereavement leave for the death of a 
spouse, it must also offer the same for the 
death of a registered domestic partner.)

• Choice of Vacation Days: Your 
busiest month of the year is coming up, 
and an employee tells you he’ll be taking 
a two-week vacation to Tahiti right in the 
middle of it.

Although your employee may have 
plenty of vacation time in his vacation 
bank, he has no legal right to demand to 
take vacation at any particular time. As an 
employer, you may always approve or 

deny vacation requests based on legiti-
mate business needs.

Be careful not to deny vacation 
requests that may be seen as illegal 
retaliation, such as telling a woman who 
has recently returned from pregnancy 
disability leave that she can’t take a 
vacation because she has already taken 
too much time away from work. 

• Paid Family Leave: You have 20 
employees and one announces he’ll be 
taking his six weeks of Paid Family 
Leave when his baby is born next month.

The Paid Family Leave program is 
simply an insurance policy that the state 
of California requires employees to buy 
through a mandatory payroll deduction 
(which provides wage replacement when 
an employee takes a leave for baby 
bonding or to care for an ill family 
member), but it does not give any 
employee a right to take a protected leave 
for baby bonding.

Unless an employee has a legal right 
to baby bonding leave under the Califor-
nia Family Rights Act or the federal 
Family and Medical Leave Act, an 
employer is not required to give an 
employee time off simply because wage 
replacement insurance exists through the 
Paid Family Leave insurance program.

The Labor Law Helpline is a service to 
California Chamber of Commerce preferred 
and executive members. For expert explana-
tions of labor laws and Cal/OSHA regula-
tions, not legal counsel for specifi c situations, 
call (800) 348-2262 or submit your question 
at www.hrcalifornia.com.

Labor Law Corner
Five Things Employees Think They Are Entitled to at Work... But Aren’t

Ellen S. Savage
HR Adviser

CalChamber Calendar
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International Forum: 
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Host Breakfast: 

May 22, Sacramento
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Unemployment Insurance System Broken,
Employer Federal UI Tax Increasing
California Debt to Federal Unemployment Fund Exceeds $10 Billion

The California Chamber of Commerce 
and a number of employer groups are 
working to raise awareness of the plight 
of the state’s unemployment insurance 
(UI) system, as evidenced by the out-
standing debt to the federal government.

California continues to have one of 
the highest unemployment rates in the 
country, and economists predict a slow 
recovery. The state needs a sustainable UI 
system that protects both workers who 
are temporarily unemployed through no 
fault of their own, and employers trying 
to put people back to work. 

Federal Tax Increasing
California employers’ federal UI tax is 

increasing dramatically. In accordance 
with federal law, all the increase goes 
toward paying down California’s $10.9 
billion debt.

California’s UI Trust Fund has been 
insolvent since 2009, and the state has 
been borrowing from the federal unem-
ployment account to continue paying 
benefits to unemployed Californians.

The increasing tax is the same for all 
employers, regardless of experience, size 
or industry.

Both federal and state UI taxes are 
paid entirely by employers on the first 
$7,000 in wages paid to each employee 
annually. 

Generally, employers receive a credit 
against the Federal Unemployment Tax 
Act (FUTA) tax rate.

Due to California’s outstanding debt, 
however, California employers are now 
subject to a credit reduction, which 
results in a federal tax increase on 
employers.

For each year the state’s loan remains 
unpaid, an employer’s FUTA credit is 
reduced by 0.3%, resulting in a tax 
increase.

Cumulative Impact
The table below illustrates the 

cumulative impact on California employ-
ers. Each 0.3% of credit reduction is 
equal to a federal tax increase of approxi-
mately $21 per employee per year.

Taking Control
California needs to take control, and 

the business community is taking an 
active role in approaching the UI problem 

in a way that is equitable,  preserves the 
integrity of the system and protects the 
safety net.

The business community is committed 
to working with the administration in 
developing a comprehensive, realistic, 
workable solution that won’t hinder job 
creation and economic recovery for the 
state, is equitably applied, and includes 
needed reforms.

The solution must be consistent with 
other states. 

System reform must address fraud, 
overpayments and benefit eligibility, and 
is necessary to ensure future solvency. 
Staff Contact: Marti Fisher

Cumulative Impact: State UI Taxes will Escalate 
as Long as California Owes Federal Unemployment Debt

Annual Federal Tax Increase

Tax Year
Percent
(+ 0.3% per year) 

Tax Increase Per 
Employee 
(+$21 per year)

Total Increase  for 
Employers Statewide 
(Year Tax Paid)

2010 0.8 $56

2011
1.1 (through June 30)
0.9 (July 1 – Dec. 31)

$77 (through June 30)
$63 (July 1 – Dec. 31)  

2012 1.2 $84 $290,000,000

2013 1.5 $105 $581,760,000

2014 1.8 $126 $893,832,000

2015 2.1 $147 $1,239,455,000

2016 2.4 $168 $1,916,567,000

2019 3.3 $231 $2,624,801,000

Tax increases continue until debt is paid or tax rate reaches 6%.

calchambervotes.com

They won’t know unless you tell them. Write your legislator.  
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The rule, according to the federal 
court, treats the failure to post the National 
Labor Relations Act notice “as evidence of 
anti-union animus in cases involving, for 
example, unlawfully motivated firings or 
refusals to hire—in other words, because it 
treats such a failure as evidence of an 
unfair labor practice.”

The posting requirement was initially 
scheduled for implementation in 
November 2011. That deadline was first 
delayed until April 30, 2012, and then 
put on hold indefinitely pending the 
outcome of legal challenges. 

Legal Challenge
This particular challenge was brought 

by the National Association of Manufac-
turers (NAM) and other business groups. 

“Today, manufacturers claim an 
important victory in the fight against an 
activist NLRB and its aggressive 
agenda,” said NAM President and CEO 
Jay Timmons, in a statement. “The 
poster rule is a prime example of a 
government agency that seeks to 
fundamentally change the way employ-
ers and employees communicate. The 
ultimate result of the NLRB’s intrusion 

would be to create hostile work environ-
ments where none exist.”

In a separate lawsuit, a federal trial 
court in South Carolina also concluded in 
April 2012 that the NLRB lacked the 
authority to promulgate the posting rule. 
The NLRB challenged the decision and 
the case is pending before the U.S. Court 
of Appeals for the Fourth Circuit. The 
appeal was heard in March 2013. 

The NLRB has statutory jurisdiction 
over private sector employers whose 
activity in interstate commerce exceeds a 
minimal level.
Staff Contact: Gail Cecchettini Whaley

From Page 1

NLRB Union Poster Rule Struck Down By Appeals Court 

different determinations.
Each test includes extremely subjec-

tive factors that can easily be interpreted 
either in favor of or against the classifica-
tion of an individual as an independent 
contractor.

One key factor that is present in all 
three tests is the degree of control the 
entity retains and exercises over the 
independent contractor or its employees. 
If the entity exerts too much control, the 
individual and its employees may be the 
employees of the contracting entity and 
therefore liable for the wages, taxes and 
insurance of those individuals  

Assuming a business is able to 
navigate any of the three tests correctly 
and properly classify the individual as an 
independent contractor, both the business 
and independent contractor enjoy benefits 
from the relationship. The independent 
contractor is able to control his/her 
profits, losses and schedule while the 
business manages its costs. The business 
is liable for the negligent acts of the 
independent contractor as an agent of the 
business.

Liability for any other willful conduct 
or labor violations of the independent 
contractor with respect to its employees, 
however, is borne by the independent 
contractor (which employs the individu-
als), not the business that contracts with 
the independent contractor.

Increases Liability
SB 556 completely ignores the legal 

significance of the independent contrac-
tor relationship, and imposes liability 
against the contracting entity for any 
damages caused by the contractor or 
contractor’s employees, solely on the 
basis that the contractor or its employees 
wore a uniform that was substantially 
similar to that of the contracting entity or 
displayed the contracting entity’s logo on 
its vehicle that made the public believe 
such individuals were employees of the 
contracting entity.

To the CalChamber’s knowledge, it is 
unprecedented to extend liability for 
wage-and-hour violations or intentional 
conduct to a third party solely on the 
basis of appearances.

Rather, as set forth above, the main 
inquiry is whether that third party exerted 
sufficient control over the duties, perfor-
mance and conduct of the contracting 
party to justify extension of liability. SB 
556 undermines this analysis entirely.

Any doubt as to the intent of SB 556 
to undermine the independent contractor 
relationship is easily resolved by the 
strategic placement of the bill’s provi-
sions in the Labor Code instead of the 
Civil Code, which generally dictates 
liability between a principal and agent.

Specifically, “damages” under the 
Labor Code include wages, penalties, 
statutory fines and attorney fees, whereas 
the Civil Code generally resolves 
personal injuries or torts.

Including SB 556 within the Labor 
Code also triggers the Private Attorney 
General Act, which allows an individual to 

bring a “representative action” for unpaid 
wages and penalties for violations of the 
Labor Code, thereby expanding the threat 
of frivolous litigation against any entity 
that utilizes independent contractors. 

No Harm
Finally, there is no evidence that any 

member of the public is confused, 
harmed, or damaged in any way based 
upon a mistaken belief that the indepen-
dent contractor is an employee of the 
company.

Specifically, there is no proof that any 
company has refused to stand behind the 
services provided or resolve a customer 
complaint on the basis that the individual 
performing the services was an indepen-
dent contractor versus an employee.

There also is no evidence that any 
member of the public was harmed based 
upon a mistaken belief as to the employ-
ment relationship between an individual 
and the contracting company. Accord-
ingly, there is no consumer protection 
need for this bill.

Key Vote
SB 556 passed the Senate Labor and 

Industrial Relations Committee, 4-0.
Ayes: Leno (D-San Francisco), Lieu 

(D-Torrance), Padilla (D-Pacoima), Yee 
(D-San Francisco/San Mateo).

No vote recorded: Wyland 
(R-Escondido).
Staff Contact: Jennifer Barrera

From Page 1

More Liability for Using Independent Contractors
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International Trade: Exports Continue
as Bright Spots for California Economy

As we 
approach the 
middle of 
May, the 
nationally 
observed 
World Trade 
Week, it is 
clear that 
international 
trade is a 
continuing 
bright spot in 

the economic landscape, with export 
markets providing advantages for both 
California and the United States. 

In 2012, California exports totaled 
$161 billion, according to the U.S. 
Department of Commerce. This was an 
increase from $159 billion in 2011. 
California maintained its perennial 
position as a top exporting state, export-
ing to more than 225 foreign markets.

Exports from California accounted for 
nearly 10% of total U.S. exports, with 
Mexico, Canada, China, Japan, and South 
Korea being the state’s top trading 
partners. 

Governor Edmund G. Brown Jr.’s 
recent trip to China with a California 
business delegation was another step in 
strengthening the state’s trade with China 
as the delegation engaged with Chinese 
officials and business leaders to discuss 
the mutual benefits of investment and 
export in a wide range of sectors. The 
launch of the California Trade and 
Investment Office in Shanghai further 
signifies that California is accessible and 
open for business with China.

Trade Agreements Help
Because roughly 95% of the potential 

customers for U.S. goods and services live 
outside our borders, increasing exports 
will generate critical economic growth.

Agreements like the Trans-Pacific 
Partnership and the U.S.–European Union 
Free Trade Agreement (FTA), multilateral 
agreements currently being negotiated, 
ensure that the United States may continue 
to gain access to world markets, which 
will result in an improved economy and 
additional employment of Americans.

All trade agreements are critical 

elements of the U.S. strategy to liberal-
ize trade through multilateral, regional 
and bilateral initiatives. Passage of these 
FTAs means the elimination of billions 
of dollars in tariffs for U.S. exports, as 
well as increased market visibility and 
benefits to California and the United 
States as a whole.

National Export Initiative
In 2010, President Barack Obama 

signed an executive order called the 
National Export Initiative, instructing the 
federal government to increase export 
promotion. It is hoped to double U.S. 
exports and support two million new jobs 
by the end of 2014.

In 2012, U.S. exports hit an all-time 
record of $2.2 trillion and supported 9.8 
million U.S. jobs, despite significant 
economic headwinds from abroad. Growth 
in exports of goods and services outpaced 
the growth of imports of goods and 
services in both dollar and percentage 
terms for the first time since 2007, with 
exports growing by $92.6 billion or 4.4%. 

Exports as a share of U.S. gross 
domestic product (GDP) were 13.9% in 
2012, tying the record set in 2011.

Jobs supported by exports increased to 
9.8 million in 2012, up 1.3 million since 
2009. The growth in exports came despite 
a slowdown in the world economy and in 
world trade volumes. 

International Commerce
Through the Trans-Pacific Partnership, 

the United States is seeking to help 
establish a trade and investment frame-
work that supports U.S. job creation, 
promoting U.S. competitiveness, and 
expanding U.S. trade in the dynamic 
Asia-Pacific region. The United States also 
is seeking to advance core U.S. values in 
the agreement, such as transparency, labor 
rights, and environmental protection.

The Trans-Atlantic Economic 
Partnership is a key driver of global 
economic growth, trade and prosperity, 
and represents the largest, most integrated 

and longest-standing regional economic 
relationship in the world.

Together, the European Union and the 
United States are responsible for 11% of 
the world’s population, nearly half of 
global GDP, 30% of global merchandise 
trade, and 40% of world trade in services. 
A free trade agreement could increase 
economic output for both the U.S. and the 
E.U.

Global Leader
America’s standing as a world leader 

depends directly upon our competitive 
success in the global economy. For the 
past half century, the United States has 
led the world in breaking down barriers 
to trade and in creating a fairer and freer 
international trading system based on 
market economics and the rule of law. 
Increased market access achieved through 
trade agreements has played a major role 
in our nation’s success as the world’s 
leading exporter.

The California Chamber of Com-
merce supports expansion of international 
trade and investment, fair and equitable 
market access for California products 
abroad, and elimination of disincentives 
that impede the international competitive-
ness of California business.

Susan Corrales-Diaz, chair of the CalCham-
ber Council for International Trade, is 
president of Systems Integrated in Orange. 

www.calchamber.com/international 

• FAQs
• Trade issue updates
• Statistics on leading markets
• Links to research markets, buyers, 

suppliers

World Trade Week is 
a national observance, 
traditionally held the 
third week of May. 
It began in Los 
Angeles in 1927.

Susan Corrales-Diaz

Commentary
By Susan Corrales-Diaz
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 CalChamber-Sponsored Seminars/Trade Shows
More information: calchamber.com/events.
Labor Law
HR Strategies Webinars. CalChamber. 

May 16: Flexible Work Options; June 
20: Multigenerational Workforce 
Challenge. (800) 331-8877.

HR Boot Camp. CalChamber. June 6, 
Silicon Valley. (800) 331-8877.

California Employers and Workplace 
Privacy Webinar. CalChamber. July 
18. (800) 331-8877.

Ask the HR Compliance Experts Webi-
nar. CalChamber. August 15. (800) 
331-8877. 

Expert Answers to Your HR Questions. 
CalChamber. September 11. (800) 
331-8877.

Put It in Writing: Employee Handbooks. 
CalChamber. September 19. (800) 
331-8877.

Business Resources
EDD Labor/Tax Seminar. California 

Employment Development Depart-
ment. May 13: Redwood City; May 

14: Fairfi eld; May 15: Sacramento and 
Oakland; May 21: San Bernardino; 
May 22: Fresno; June 5: Hawthorne 
and Merced. (415) 703-4810.

Social Media at Work is No LOLing 
Matter. Worklogic HR. May 21, 
Bakerfi eld or online via live stream. 
(661) 695-5163.

California HR Conference. Professionals 
in Human Resources Association. 
August 26–28, Anaheim. (310) 
416-1210.

International Trade
Emerging Markets and the Global 

Economy. Los Angeles County 
Economic Development Corporation. 
May 15, Long Beach. (213) 236-4812.

Consular Corps Luncheon. Northern 
California World Trade Center. May 
22, Sacramento. (916) 319-4274.

2013 USC Global Conference. University 
of Southern California. May 23–25, 
Seoul, Korea. (323) 442-2830.

The BRICS (Brazil, Russia, India, China 

and South Africa) Countries Confer-
ence. Monterey Bay International 
Trade Association. May 24, Monterey. 
(831) 335-4780.

Think Asia, Think Hong Kong. Hong 
Kong Trade Development Council. 
June 14, Los Angeles. (212) 838-8688.

Spanish Language/Media Conference. 
California Leadership Institute and 
Mentoring Bridges. June 21–22, Los 
Angeles. (916) 719-1405

U.S.-Saudi Auto Conference. U.S. Saudi 
Arabian Business Council. June 26, 
Birmingham, Michigan. (703) 
204-0332.

America’s Cup: San Francisco 2013. 
America’s Cup. September 7–22, San 
Francisco. 

Guy Fox Maritime Industry Salute 
Dinner. International Seafarers Center 
of Long Beach-Los Angeles. Septem-
ber 18, Aboard RMS Queen Mary. 
(310) 816-6510.

Two California Chamber of Commerce-
supported “job creator” aerospace bills 
passed the Senate Governance and 
Finance Committee with unanimous 
support on May 8.

•  SB 19 (Knight; R-Palmdale) 
encourages aerospace industry employers 
to maintain and expand California 
operations by providing a full sales tax 
exemption for purchases of equipment 
used to construct the facilities designed to 
launch a space vehicle.

•  SB 412 (Knight; R-Palmdale) 
encourages employers to maintain and 
expand their aerospace manufacturing 
operating in California by providing a full 
state sales-and-use tax exemption for 
purchases of aerospace manufacturing and 
research and development (R&D) equip-
ment made through January 1, 2019.

California’s sales tax rate is the 
highest among states having a significant 

share of the national aerospace industry. 
The exemptions provided by SB 19 and 
SB 412 will help ensure that the revenue 
from this profitable industry remains in 
California.

Removing investment barriers to 
promote new machinery and equipment 
purchases in California as SB 412 does 
will foster productivity, make manufac-
turers more competitive, and allow them 
to keep employees and strengthen the 
state’s economy.

A new and improved tax treatment for 
aerospace manufacturing and R&D 
investments will send a strong message 
that California favors fair tax policies that 
make the state more business-friendly, 
even during difficult economic times.

SB 19 and SB 412 will be considered 
next by the Senate Appropriations 
Committee.
Staff Contact: Jeremy Merz

An update on the status of key legislation affecting businesses. Visit www.calchambervotes.com for more information, sample letters and updates 
on other legislation. Staff contacts listed below can be reached at (916) 444-6670. Address correspondence to legislators at the State Capitol, 
Sacramento, CA 95814. Be sure to include your company name and location on all correspondence.

Legislative Outlook

Aerospace Bills 
Pass to Senate 
Appropriations
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More Environmental Litigation Likely
If Pending Senate, Assembly Bills Pass

Two California Cham-
ber of Commerce-
opposed “job killer” 
bills that increase 
litigation under the 
California Environ-

mental Quality Act 
(CEQA) are being 

actively considered by the Legislature.
AB 953 (Ammiano; D-San Fran-

cisco) invites more litigation over CEQA 
projects by overturning a line of court 
decisions, thereby allowing project 
opponents to challenge environmental 
impact reports (EIRs) that don’t evaluate 
and mitigate impacts related to conditions 
and physical features in the environment 
like smog and fault lines.

In other words, it would require 
project applicants to evaluate and 
mitigate for effects of the environment on 
their projects, not just the effects their 
projects might have on the environment, 
expanding CEQA and adding costs to the 
project approval process.

AB 953 passed the Assembly Appro-
priations Committee this week and will be 
considered next by the entire Assembly.

Similar legislation, SB 617 (Evans; 
D-Santa Rosa), was approved last week 
by the Senate Environmental Quality 
Committee, and is scheduled to be 
considered May 13 by the Senate 
Appropriations Committee.

Update Needed
Both AB 953 and SB 617 would 

expand CEQA’s requirements at a time 
when the Legislature should be more 
appropriately focused on updating the 
43-year-old law to address legitimate 
concerns about unnecessary litigation 
while reinforcing the existing statute’s 
core purpose of environmental protection 
and public review.

Cost Concerns
Complying with CEQA imposes 

considerable costs on project proponents.
By expanding the range of factors that 

must be considered and mitigated for 
under a CEQA analysis, AB 953 and SB 
617 increase the cost of performing 
analyses of proposed projects and the 
cost of the projects themselves.

In addition, both bills would provide 
new opportunities for litigation, allowing 
project opponents to challenge the 
adequacy of an EIR for a host of new 
reasons.

For example, in Ballona v. City of Los 
Angeles, one of the cases these bills 
would overturn, the plaintiff claimed that 
the EIR failed to analyze the impacts of 
sea-level rise on the project, which was 
located two miles from the coast. If either 
AB 953 or SB 617 passes, that would 
give opponents of projects the chance to 
challenge any project near the coast for 
the same reason.

The bills would also open projects up 
to challenges for failure to adequately 
consider the effects of earthquakes, 
wildfires, flooding, smog and other 
physical conditions in the environment, 
or for failure to mitigate for the specula-
tive harms those conditions could create 
for a project.

Given the range of physical conditions 
to be considered, virtually every project 
in the state could be affected, and because 
litigation is so expensive and can take 
years, this could add millions in costs for 
businesses and state and local govern-
ments each year, and considerably slow 
down projects.

Attack on CEQA
AB 953 and SB 617 are an attack on 

the core of CEQA, namely, that CEQA 
requires consideration of the impacts of a 
project on the environment, not the other 
way around.

A variety of other California laws and 
regulations already address issues such as 
floods, fire hazards, and earthquakes (for 
example, natural issues that may have an 
impact on projects).

Both bills ignore these robust bodies of 
law and inject into CEQA further uncer-
tainty and increased litigation costs for 
projects ranging from affordable housing 
and hospitals to schools and infrastructure.

Court Rulings
Courts have repeatedly held that 

CEQA is not concerned with the effect of 
the environment on proposed projects. As 
a 1995 appellate court ruling commented, 
consideration of the effect of the environ-

ment on the project is “beyond the scope 
of CEQA.”

The same appellate court noted in a 
2009 decision that the purpose of an EIR 
is to identify the significant effects of a 
project on the environment, not the 
significant effects of the environment on 
the project. 

The review and approval of proposed 
projects in California are governed by a 
host of laws to ensure the health, safety, 
and environmental protection of Califor-
nians and the communities in which they 
live. AB 953 and SB 617 ignore these 
laws and assume CEQA is the only law in 
the land.

Ironically, one of the results of AB 
953 and SB 617 would be to drive 
development away from infill sites and 
toward the urban fringe—a dynamic that 
flies in the face of SB 375, the 2008 law 
aiming to reduce greenhouse gas emis-
sions from the transportation sector, and a 
host of smart growth policies throughout 
the state.

Both bills duplicate existing laws that 
are more effective than CEQA.

Key Votes

• SB 617 passed Senate Environmen-
tal Quality on May 1, 7-2.

Ayes: R. Calderon (D-Montebello), 
Corbett (D-San Leandro), Hancock 
(D-Oakland), Hill (D-San Mateo), 
Jackson (D-Santa Barbara), Leno (D-San 
Francisco), Pavley (D-Agoura Hills).

Noes: Fuller (R-Bakersfield), T. 
Gaines (R-Rocklin).

• AB 953 passed Assembly Appropri-
ations on May 8, 11-5:

Ayes: Gatto (D-Los Angeles), 
Ammiano (D-San Francisco), Bocanegra 
(D-Pacoima), Bradford (D-Gardena), I. 
Calderon (D-Whittier), Campos (D-San 
Jose), Eggman (D-Stockton), Gomez 
(D-Los Angeles), Pan (D-Sacramento), 
Quirk (D-Hayward), Weber (D-San 
Diego).

Noes: Harkey (R-Dana Point), 
Bigelow (R-O’Neals), Donnelly 
(R-Twin Peaks), Linder (R-Corona), 
Wagner (R-Irvine).

Absent/abstaining/not voting: Hall 
(D-Los Angeles).
Staff Contact: Mira Guertin



ADDRESS SERVICE REQUESTED

CALIFORNIA CHAMBER OF COMMERCE MAY 10, 2013  ●  PAGE 8

P.O. BOX 1736 SACRAMENTO, CA 95812-1736
(916) 444-6670 FACSIMILE (916) 444-6685

www.calchamber.com

Periodicals
Postage
PAID
Sacramento, CA

CALIFORNIA CHAMBER OF COMMERCE CALIFORNIACHAMBEROFCOMMERCE

Think it’s OK to have Aunt Sally run the register a few nights a week? Why not, she’s retired and likes to help. 
Actually, Aunt Sally’s willingness to help can land her employer in trouble with the Division of Labor Standards 
Enforcement if she isn’t treated like other employees.

That’s just one example of the relevant articles you’ll read in California Employer Update. The in-depth 
newsletter tackles complicated employment laws, making them easy to understand and apply to your business.    
Subscribers appreciate the insight and best practices from CalChamber’s HR compliance experts each month.

ORDER online at calchamber.com/CEUoffer or call (800) 331-8877 and mention priority code CESE3.  

Your Guide to Trends and Court Decisions
Impacting California Employers

The eight-page California Employer 
Update delivers court rulings and 
best practices to you each month.

12-Month Subscription – $99.99

Subscribe to CalChamber’s California Employer Update newsletter by 5/31/13 and 
receive a certifi cate for a 1-lb. box of See’s Candies®.

Preferred and Executive members receive their 20% discount in addition to this offer.

http://www.calchamber.com/store/products/pages/ceu.aspx?CID=943&pc=CESE3

