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CalChamber Fights Increase?/chamoer Go-chairs
iIn Employer Liability

Bill Opens Pay/Bene t Decisions to More Lawsuits

The California Chamber of Commerce
is urging members to oppose newly
amended legislation that increases
employers’ exposure to lawsuits
challenging pay or bene t
decisions.

AB 437 (Jones; D-
Sacramento), a newly
designated “job killer”
bill, greatly expands
employers’ liability
exposure and hampers
their ability to defend
themselves by effective-
ly removing any statute
of limitations for lawsuits
challenging any employer
decision that affects pay or ben-
ets.

Shifting Timeline for Lawsuits

Under AB 437, the statute of limita-
tions for lawsuits alleging any un-
lawful employment decision
keeps running so long as the
employee’s pay or ben-

e ts is “affected” by the
decision. This would
include employment
discrimination claims
for any protected class
under the Fair Employ-
ment and Housing Act,

not just wage claims.
AB 437 speci es that

“affected” includes but is

not limited to each time an
employee is paid, following the

Before being amended on June 28, the@Mployer’s decision.

bill dealt with duties of local health of-
cers.

CalChamber Leads Coalition

The CalChamber is leading a state-
wide coalition of more than 25 members,
including companies and associations
in the retail, health care, building and
housing, food and agriculture industries,
manufacturers and other business and
industry organizations, in opposing AB
437.

Although the stated intent of the bill is
merely to “construe and clarify” existing
law and to reject a recent U.S. Supreme
Court decision, Ledbetter v. Goodyear
Tire & Rubber Co., the CalChamber
believes that AB 437 does far more. It
establishes a blanket new statute of limi-
tations scheme for all employment laws
in California.

Beyond Existing Law

AB 437 goes far beyond any restate-
ment of existing state law. Under current
California statutory and case law, there
is no such blanket rule that the repeated
issuance of affected paychecks keeps
employment discrimination claims alive.
There also is no blanket rule that pay,
compensation or bene ts merely being
“affected” keeps a statute of limitations
running.

For example, when employees are
denied a promotion, pay raise or position
and, therefore, the commensurate pay an
bene ts, their time for challenging the
employer’s decision under AB 437 would
not expire so long as they remained on
the payroll. Employees could even retire
and sue years later so long as they centin

See Legislation: Page 4

oalition to Support
Sunrise Powerlink

Highlighting
the importance
of new electric
transmission to
help safeguard
California’s energy
and environmental
future, the Cali-
fornia Chamber of
Commerce is co-
chairing a new statewide collation, Cali-
fornians for Clean and Reliable Energy
(Cal-CARE), which recently announced
its support for the Sunrise Powerlink.
The Sunrise Powerlink is a 150-mile
long transmission line that would deliver
reliable and renewable power from the
Imperial Valley to San Diego and help
avoid more than one million metric tons
of carbon dioxide emissions. Cal-CARE
is the only statewide coalition of busi-
ness and labor organizations to support a
transmission project in California.

Serves Entire State

“While the line is located in San Di-
ego, it will link to the state’s transmission
grid, enhancing energy security for busi-
nesses and families across the state and
ensuring our economy stays strong as our
population and corresponding energy

See CalChamber: Page 4

SUNRISE
POWERLINK™




ALERT

WWW.CALCHAMBER.COM

PAGE 2 - JULY 27, 2007

CALIFORNIA CHAMBER OF COMMERCE

Labor Law Corner

Compensatory Time Off Typically Not Available for Private Employers

Barbara Wilber
Labor Law Consultan

Our employer wants to mandate that

t

(CTO) to non-exempt employees in lieu of orders. Use of the compensating time off

paying overtime. provisions of Labor Code Section 204.3
Federal law allows local, county and  may result in violation of the federal law.

state governments to provide CTO to Makeup time may be an option.

their employees, so confusion often arises  To determine whether your business

regarding this issue. Employers and em- is covered by the FLSA, use the FLSA

ployees who move from the public sector Worksheet — Determining Coverage

to the private sector assume that offering available at www.hrcalifornia.com under

CTO in lieu of overtime is applicable to  “Forms and Checklists.”

all employers. It is not. Makeup Time

Private Employers Questions continue to arise about
Private employers subject to the federalCTO because it is attractive to employers

employees receive compensating time off Fair Labor Standards Act (FLSA) may not and employees as a method of providing

in lieu of overtime. His former employer,

a county government of ce, used this

method. Can we also do this?

Private employers generally are not

permitted to offer compensatory time off
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offer CTO in lieu of overtime payment. It
is very rare that a California employer is  low.
not covered by the FLSA. The Legislature has provided some
Those rare employers may take advan exibility with the passage of the makeup
tage of an extremely limited exemption  time option found in all IWC wage or
found in Labor Code Section 204.3 that  ders, except the agricultural order 14.
applies only to those employers covered Makeup time allows an employee to
under Industrial Welfare Commission request time off for a personal obligation
(IWC) Wage Orders 2, 4, 6, 7, 9, 11, 12 orand make up the time without receiving
15. overtime pay. Neither the employer nor
the employee is required to use the op-
tion, but strict rules apply if it is used:
- the employer may not solicit an

exibility that overtime law does not al-

The FLSA applies to the majority of
businesses in California. Coverage of a
business pursuant to the FLSA occurs in
two ways and is comprehensive: employee to request makeup time;

- Enterprise Coverage Applies to - the time must be made up within the
those that have an annual dollar volume ofsame workweek, and the employee may
sales or business of at least $500,000, as work no more than 11 hours on any day
well as hospitals and businesses provid- and no more than 40 total hours in the
ing medical or nursing care for residents, workweek; and
schools, preschools and government agen- - the employee must sign a request
cies. for each occasion, but one request will

- Individual Coverage. Even when suf ce when a personal obligation is
there is no enterprise coverage, the FLSA recurring.
protects employees if their work regularly ~ Employers should ensure compliance
involves them in commerce between statedy reviewing all of the makeup time
(“interstate commerce”). regulations before implementation.

Examples include employees who:
produce goods (such as a worker as-
sembling components in a factory or a
secretary typing letters in an of ce) that
will be sent out of state; regularly make
telephone calls to persons located in othe
states; handle records of interstate transa
tions; travel to other states on their jobs;
and do janitorial work in buildings where
goods are produced for shipment outside
the state. Domestic service workers (such
as housekeepers, full-time babysitters an
cooks) normally are covered by the law.

To clarify, CTO is available to private
employers not covered by the FLSA and
that are covered by speci ¢ IWC wage

The Labor Law Helpline is a service to Cali-
fornia Chamber of Commerce preferred and
executive members. For expert explanations
of labor laws and Cal/OSHA regulations, not
'Jegal counsel for speci ¢ situations, call (800)
348-2262 or submit your question at www.
Grcalifornia.com.
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Water Infrastructure Needs Attention Now
to Ensure Safe, Clean Supply in Future

Almost every
time we all
pull into traf ¢
congestion, we're
reminded that
our neglected
infrastructure of
streets and high-
ways has not kept up with California’s
growing population. When the two most
recent major California earthquakes
— Loma Prieta in 1989
and Northridge in 1994
— collapsed freeways and
bridges, we all recognized
that we had to retro t our
transportation system.
What is much less
obvious but no less
critical is the vulnerabil-
ity of California’s water
supply and quality to the
same pressures — aging
infrastructure, increas-
ing population and risk
of earthquakes — that
threaten our transporta-

than as a key source of water for 25 mil-
lion Californians and some of our most
productive farmland — is at risk from a
major ood or earthquake that would dis-
rupt water deliveries for months or years
at a time.

Aging levees that protect the Delta
are in disrepair, and experts agree they
are vulnerable to widespread failure that
would be comparable to the disaster in
New Orleans that followed Hurricane

Commentary
By Allan Zaremberg

We are at a critical juncture and need to make
urgent repairs and essential improreents

today to guard against catastrophes while als
putting in place the needed long-term solutior
to our state’s water supply and qualit

tion system. When we turn on the tap, we Katrina. In fact, scientists say there is a

expect safe, clean drinking water to come two-thirds chance of a catastrophic levee

out. And it does — at least for now.

failure in the Delta during the next 30

As a result, we often take this precious years.

resource for granted. That attitude must

A major ood or a 6.5-magnitude

further compromised by the possibility
of climate change that could produce
longer droughts and more severe oods.
Warmer winters mean more rain and less
snow in the Sierras. More rain means less
“natural” water storage, i.e., the Sierra
snowpack, and more runoff than our
system can possibly capture and store.
The excess water could overrun our ood
control system, and send precious water
out to the ocean in times of heavy storms.

Investing in our water infrastructure
is essential to maintaining California’s
strong economy, especially given our
state’s naturally arid climate.

We are at a critical juncture and need
to make urgent repairs and
essential improvements
today to guard against
catastrophes while also
putting in place the needed
long-term solutions to our
state’s water supply and
quality.

Without sustainable,
long-term solutions to our
looming water crisis, in-
vestors’ con dence in our
state could erode. In the
wake of Hurricane Katrina,
we know too well what
can happen without serious

forethought and planning.

Protect Environment, Economy

This is why Governor Arnold
Schwarzenegger is traveling the state to

change. New projections show the state’s earthquake could cause a breach in the le€all attention to this problem we all face
population will hit 60 million by 2050, vees that would render the Delta unusableand to urge action on a solution. It is not

raising new challenges for our statewide
water infrastructure.

Despite signi cant advances in water
conservation, California’s water needs
will grow over the next 25 years as our
population expands, particularly in hotter,
drier inland areas where housing is more
affordable.

Challenges in Delta

Climate change and the aging state of
our infrastructure add to the challenge.
The Sacramento-San Joaquin Delta is a
case in point. The Delta — unfortunately
better known as the name of an airline

as a source of clean water. Such an eventoften that we are presented with a “win-

would shut off water delivery to South
ern California for as long as two years
— with a predictably devastating impact
on the region’s economy.

win” scenario that can protect both our
environment and our economy.

We must all work together to put in
place a solution that will give us the wa-

The Delta itself also has a host of envi ter we need for the future while improv-

ronmental problems, including pollution

and the decline of numerous sh species.

ing our environment.
The time to act is now; let’s not miss

Experts agree that the Delta in its present this chance to do what's needed before
state can no longer meet the current needg'’s too late.

of people or sh, let alone accommodate
future demands.

Climate Change Concerns
Our aging water infrastructure is

Allan Zaremberg is president and chief

executive of cer of the California Cham-
ber of Commerce.
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Legislation Opens Employer Pay/Bene t Decisions to More Lawsuits

From Page 1
ued to receive retire-
ment bene ts.
Moreover, dis-
charged employees
could allege their pay
and bene ts were “af-
fected” for an inde nite
period of time following termination.
Under AB 437, employees would
have six, 10, even 20 years to bring suit.
Lawsuits, no matter how old, could be
brought for inde nite damages amounts,
resulting in exponential new liability ex-
posure for California employers.

Unworkable Scheme

The new statute of limitations scheme
created by AB 437 is completely un-
workable and violates important public
policies behind statutes of limitation,

~
Job

Killexs

including prompt surfacing and resolu-
tion of potential claims through dialogue
between employers and employees.
Current time limits also balance cem
peting interests by providing plaintiffs a
suf cient time to le charges while pre-

employer and employee interests that
should be maintained when the state
creates workplace laws. Ignoring this
balance harms employers and employ-
ees alike, when the weight and cost of
too much litigation forces employers to

venting courts and employers from facing reduce workforces and operations, close

stale claims in which evidence is lost,

their doors or relocate to states with less

memories have faded or witnesses are nohostile legal systems.

longer available.

AB 437 invites abuse of California’s
employment laws and frivolous claims
when unwarranted litigation is already an
issue under so many California laws.

The bill also contains a retroactive-ap

plication to pending cases. There is noth-

ing limiting it to prospective claims, and
it would also appear to breathe life into
stale claims not yet led.

If AB 437 passes, it would further

destroy the balance in California between

Action Needed

AB 437 is awaiting a vote by the full
Senate. Urge your senator to oppose AB
437. For an easy-to-use sample letter,
visit www.calchambervotes.com.

To join the business coalition against
this bill and have your organization or
company’s name listed on the coalition
letter, contact Kyla Christoffersen.

Staff Contact: Kyla Christoffersen

CalChamber Co-Chairs Coalition to Support Sunrise Powerlink

From Page 1
demand contin-
ues to grow,”
said CalChamber
President Allan
Zaremberg, Cal-
CARE co-chair.
The Sunrise
Powerlink will be
located in a region
recently identi ed by the U.S. Depart-

SUNRISE
POWERLINK™

Renewable Portfolio Standard, which callsthe state’s overall environmental health.

for an increase in the use of renewable en-

ergy resources. The Sunrise Powerlink is

A study being authored by David
Maul, president of Maul Energy Advi-

the rst true test of the state’s commitmentsors, is expected to show the Sunrise

to these important environmental policies
to come before the California Public Utili-
ties Commission (PUC). The PUC is €ur

Powerlink would save the emission of
approximately one million metric tons of
carbon dioxide or carbon dioxide equiva-

rently holding hearings in San Diego, and lent annually. This would have the practi
is expected to vote on the project early nexial impact of taking more than 200,000
year after releasing a draft environmental average-sized cars off California’s roads.

impact report (EIR) in August, holding

Maul is former CEC manager of several

ment of Energy as one of the two weakestpublic hearings in September and issuing of ces, including the Environment and

and most vulnerable power grids in the
nation. San Diego is the second largest
city in the state, yet the region is con-
nected to the state’s energy grid by only
two transmission lines — the last one
built more than 20 years ago.

“The summer’s rst big heat wave
should serve as a wake-up call that our
energy security should not be taken for
granted,” Zaremberg added. “We must

begin taking immediate steps to strength-

en our energy grid and help protect con-
sumers across the state from blackouts.”
The project’s importance to California
goes beyond strengthening the state’s
power grid. The Legislature and Gov-
ernor Arnold Schwarzenegger recently
approved several “clean air” policies,
including AB 32, which mandates green-

its nal EIR in November.
“By linking the state to abundant sup

Energy Research and Development Pro-
gram, and published author of more than

plies of solar, wind and geothermal power 50 studies.

in the Imperial Valley, the Sunrise Power
link will battle climate change by helping

The Sunrise Powerlink is supported by
elected of cials, government agencies,

meet California’s environmental mandatesnumerous business and labor organiza-
of reducing greenhouse gas emissions antions, including the International Brother

increasing the use of renewable energy,”
said Bill Keese, Cal-CARE co-chair and
former chairman of the California Energy
Commission (CEC). “Itis such an impor
tant issue that the CEC has identi ed the
Sunrise Powerlink as one of the state’s
highest priority transmission projects,” he
added.

Bene ts Environment
Not only will the line help ensure that

hood of Electrical Workers, the California
Business Roundtable, California Grocers
Association and the California Retailers
Association, along with individual rate-
payers throughout the state. The Catifor
nia Independent System Operator and the
CEC strongly support the Sunrise Power
link.

For more information on Californians
for Clean and Reliable Energy and the
Sunrise Powerlink, please visit www.

2, \ _ the lights stay on in California during peakcleanreliableenergy.org.
house gas emissions reductions, and the energy use, but it has signi cant bene ts toStaff Contact: Dominic DiMare
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California Chamber Status Report
on Major Legislation for Business

The following list summarizes top prior The CalChamber will publish a second the Legislature before it begins its interim
ity bills for the California Chamber of status report in September, showing the recess.
Commerce and their status as of July 23, status of priority bills when the Legisla- Each fall, the CalChamber also pub
the scheduled start of the summer recess.ture begins its interim recess on Septem- lishes a record of legislators’ votes on
As Alert went to press, the Assembly  ber 14. In October, the CalChamber will  key bills affecting California’s business
had begun its summer recess, but the Sermpublish the nal status report on priority  climate. Generally, the bills selected for
ate was still scheduled to meet. bills, showing the ultimate fate of legisla- the vote record have appeared in one of
Within each subject area, the list tion sent to the Governor this year. the status reports. This year’s vote record
presents bills in order of priority, with the October 14 is the last day for the will be published on November 2.
highest priorities at the top. Governor to sign or veto bills passed by Federal bills are marked with an *.

Status of bills as of July 23, 2007, the scheduled start of the Legislature’s summer recess. Dates listed are the latest date of comm
action, the next hearing date or when the bill reached the oor, unless action is stated. Key to status descriptions on Page 21.

Subject and Bill — CalChamber Position

Status

Agriculture and Natural Resources

Leafy Green Vegetable Cost IncreaseS&B 201 (Florez; D-Shafter) threatens agricultural productiv
and increases the costs of leafy green vegetables, by mandating day-to-day growing practices ir
and requiring a state waiver for any deviations. Oppose/Job Killer

ity Held in Assembly
statgtéculture 6/27/07

Increased Costs for Timber and Wood ProductsSB 466 (Steinberg; D-Sacramento) reduces the
amount of timber available for harvest, resulting in lost job opportunities, by requiring landowner
give up 2 acres of forestland for every acre converted away from timber production. Qup&Sker .

Held in Senate
5 to Appropriations
5/31/07

Crop Traceback. SB 202 (Florez; D-Shafter) imposes on farmers a costly, duplicative and redung
traceback system already in place under the U.S. Department of Agriculture. Oppose.

jantFailed passage in
Assembly
Agriculture 6/27/07

Leafy Green Vegetable Licensing. SB 200 (Florez; D-Shafter) adds signi cant costs to producing
leafy green vegetables by creating a state inspection that competes with the federal program. O

Held in Assembly
pposdgriculture 6/27/07

Stormwater Permit Requirements. AB 1338 (Huffman; D-San Rafael) increases costs to busines|
granting Coastal Commission authority to impose additional stormwater permit requirements in |
coastal plans. Oppose.

s byrailed passage in
pcaBenate Natural
Resources & Water
7/11/07;
Reconsideration
granted

Land Use: Williamson Act Contracts. SB 634 (Wiggins; D-Santa Rosa) abrogates private propert
rights by requiring landowners give notice and get permission from local government to subdivid
or build any structures or roads on property under Williamson Act contracts. Oppose.

y Assembly
e laAdriculture 6/27/07

Livestock Transport. SB 773 (Wiggins; D-Santa Rosa) reduces costs to transport livestock by all
ing longer truck trailer vehicles on certain portions of Highway 101. Support.

bw-Passed Assembly
Appropriations
7/18/07
















