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Hospital Contract 
Bill Amended to 
Remove Opposition

As a result of recent 
amendments, the 
California Chamber of 
Commerce has 
removed SB 538 

(Monning; D-Carmel), 
dealing with hospital con-

tracts, from the job killer list. 
Before the June 11 amendments, 

CalChamber had identified the bill as a 
job killer because SB 538 unfairly and 
unlawfully discriminated against arbitra-
tion agreements by restricting the forma-
tion of antitrust arbitration agreements in 
hospital contracts, which would have led 
to costly litigation over preemption by the 
Federal Arbitration Act.

Even with the long line of cases 
consistently ruling in favor of arbitration, 
SB 538, if enacted, would likely have led 
to many legal challenges regarding its 
validity, which only would have resulted 
in more litigation tying up the court 
system, increasing litigation costs and 
driving businesses out of business.

Although CalChamber supports 
efforts to reduce and address rising health 
care costs, it opposes any measure that 
undermines or disfavors arbitration as the 
elimination of arbitration in health care 
contracts will only increase health care 
costs and lead to confusion, uncertainty 
and costly litigation for such contracts. 

As a result of the amendments, Cal-
Chamber has no position on SB 538.

For more information on the remain-
ing job killer bills, visit www.
CAJobKillers.com.

Inside
Victory in Prop. 65 Case: 
Page 5

Coalition Fights Expansion 
of Employment Litigation
Trial Attorneys Benefit from Agreement Ban

The California Chamber 
of Commerce and a 
large coalition of 
employer groups and 
local chambers of com-

merce are opposing a 
job killer bill that bans 

settlement and arbitration agreements.
AB 3080 (Gonzalez Fletcher; D-San 

Diego) significantly expands employment 
litigation and increases costs for employ-
ers and employees by banning settlement 
agreements for labor and employment 
claims as well as arbitration agreements 
made as a condition of employment, 
which is likely preempted under the 
Federal Arbitration Act (FAA) and will 
only delay the resolution of claims. Ban-
ning such agreements benefits the trial 
attorneys, not the employer or employee.

After passing the Assembly on May 
30, 47-25, AB 3080 is scheduled to be 
considered by the Senate Judiciary Com-
mittee on June 19.

Bans Arbitration
AB 3080 prohibits arbitration agree-

ments made as a condition of employ-
ment for any claims arising under the 
Labor Code or Fair Employment and 
Housing Act (FEHA) and/or including 
class action waivers.

Arbitration is a less formal, less costly 
and less time-consuming forum in which 
to resolve a dispute. The cost savings is not 
in the compensation paid to the employees; 
it is in the fees paid to attorneys.

Although studies demonstrate that 
employees generally win the same per-
centage of cases in arbitration, if not 
more, the trial attorneys may not recover 
as much in fees. Thus, the ultimate ben-
eficiaries of an arbitration and class 
action waiver ban are trial attorneys, not 
employers or employees.

Hurts Low-Wage Employees
Banning arbitration leaves litigation as 

the only option for employees to resolve 
many labor and employment claims. This 
ultimately results in low-wage employees 
being denied access to justice.

The California Democratic Party’s 
Platform on Civil Justice states that 
budget cuts to the judiciary have led to 
extended waits for civil lawsuits and legal 
issues that touch everyday lives, with the 
delays meaning only the wealthy can 
afford to use the civil justice system.

Several studies also support the idea 
that access to civil courts is not a realistic 
option for low-wage employees.

With the civil justice system being 
 See Coalition Fights: Page 4
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CalChamber-Sponsored Seminars/Trade Shows
More at www.calchamber.com/events.
Labor Law
Leaves of Absence: Making Sense of It 

All. CalChamber. June 21, San Diego; 
August 10, Oakland. (800) 331-8877.

HR Boot Camp. CalChamber. August 21, 
Sacramento; September 5, Long 
Beach. (800) 331-8877.

Lead the Charge: Preventing Sexual 
Harassment in Your California 
Workplace. CalChamber. September 
17, Pasadena. (800) 331-8877.

HR Checklist for California Supervisors. 
CalChamber. September 20, Webinar. 
(800) 331-8877.

Business Resources
13th Annual Prop. 65 Conference. Prop. 

65 Clearinghouse. September 24, San 
Francisco. (415) 385-4364.

International Trade
ExporTech Los Angeles. Los Angeles 

Harbor College. June 19, July 17, 
August 21, Wilmington, CA. (310) 
984-0728.

SelectUSA Investment Summit. U.S. 
Department of Commerce. June 
20–22, National Harbor, MD. (800) 
424-5249.

Hong Kong Food Expo. CalAsian 
Chamber. August 14–20, Hong Kong. 
(916) 389-7470.

Vehicle Aftermarket Trade Mission to 
Chile. Auto Care Association and 
International Trade Administration. 
August 21–22, Chile. (301) 654-6664.

83rd Thessaloniki International Fair. 
HELEXPO. September 8–16, Thessa-
loniki, Greece.

2018 U.S.-Taiwan Business Day. Bureau of 
Foreign Trade, Ministry of Economic 
Affairs and Taiwan External Trade 
Development Council. October 4, 
Taipei, Taiwan. (408) 988-5018, ext. 202.

China International Import Expo. China 
International Import Export Bureau. 
November 5–10, Shanghai, China. 
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An exempt employee has missed two days 
of work this week because she was sick, 
but she has used all her sick leave. Can I 
deduct two days’ pay from her salary?

The general rule for exempt employ-
ees is that if they perform any work in the 
workweek, they must receive their full 
weekly salary. If an exempt employee is 

Labor Law Corner
Caveats on Deducting from Exempt Employee’s Salary for Sick Time

Erika Pickles
Employment Law  
   Counsel/HR Adviser

out sick for part of the workweek, the 
employee will still be paid her weekly 
salary, but you can deduct from the 
employee’s sick leave bank, assuming she 
has time available.

If the employee is out sick and doesn’t 
have any available sick leave, as in the 
question above, you can deduct from the 
employee’s pay only if you have a bona 
fide sick leave plan. 

Bona Fide Sick Leave Plan
To qualify as bona fide, your sick 

leave plan must:
• Have defined sick leave benefits that 

are communicated to employees;
• Operate as described in the plan;
• Be administered impartially; and
• Not be designed to evade the 

requirement that exempt employees be 
paid on a salary basis.

In addition, your sick leave plan must 
provide a “reasonable” number of sick 
days. Although there isn’t a bright-line 
test for determining how many days are 
considered reasonable, the U.S. Depart-
ment of Labor has held that plans provid-
ing at least five days qualified as bona 
fide. Consult legal counsel if you have 

questions about whether your plan would 
qualify as bona fide.

Full Days Only
Assuming you have a bona fide sick 

leave plan, you can make a deduction 
from your exempt employee’s salary, but 
only if the employee is out sick for a full 
day. If the employee is absent for only 
part of the day, you can’t make a partial 
day deduction from her salary—she must 
be paid her full salary.

Note: The answer to this question 
would be different if you had a paid time 
off (PTO) plan instead of a sick leave 
plan. PTO plans are not considered bona 
fide sick leave plans, so you cannot 
deduct from the exempt employee’s 
salary when she is out sick but doesn’t 
have any PTO to use. 

Column based on questions asked by callers 
on the Labor Law Helpline, a service to 
California Chamber of Commerce preferred 
and executive members. For expert explana-
tions of labor laws and Cal/OSHA regula-
tions, not legal counsel for specific situations, 
call (800) 348-2262 or submit your question 
at www.hrcalifornia.com.

http://www.calchamberalert.com/
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Capitol Insider

CalChamber Policy Advocates Beat the Odds

You had a better chance of hitting 00 on 
the roulette wheel than killing a bill in the 
first house of the Legislature this month.

Yet CalChamber helped stop five bills 
on the Assembly floor. Talk about beating 
the odds!

Lobbyist Chris Micheli reported that 
of the 450 bills to hit the Assembly floor, 
just 11 fell short of moving to the Senate. 
The odds were similar on the other side 
of the Capitol. As reported by Micheli, of 
the 280 bills considered by senators, just 
five didn’t move on to the Assembly.

Convincing senators or Assembly 
members to turn down a bill by col-
leagues in the same house is historically a 
difficult ask. With near supermajority 
dominance by Democrats in both houses, 
the majority members are even more 
disciplined to pass bills.

But CalChamber lobbyists helped to 
buck the trend.

Five bills opposed by CalChamber, 
including one job killer, languished on 
the Assembly floor at the June 1 deadline 
(see June 8 Alert). These bills included:

• AB 2613 (Reyes; D-Grand Ter-
race), a job killer, adds and increases 
penalties for Labor Code violations.

• AB 2779 (M. Stone; D-Scotts
Valley) prohibits selling plastic beverage 
containers with untethered caps.

• AB 2379 (Bloom; D-Santa Monica)
creates a meaningless label and lots of 
liability for garments with microfibers.

• AB 2995 (Carrillo; D-Los Angeles)

creates a new scheme of product liability 
for alleged harms that a firm may not 
have caused.

• AB 2074 (Bonta; D-Oakland)
creates retroactive liability for alleged 
harms that a firm may not have caused.

To be sure, these successes did not 
stem the overall tide of bad-for-business 
bills. After all, another five job killers and 
dozens of other troublesome bills were 
sent from one house to the other.

But it is worth noting that halfway 
through the legislative year, CalChamber 
lobbyists have helped to chalk up impres-
sive wins that will pay off better than a 
spin of the roulette wheel.

This article by Loren Kaye, president of the 
California Foundation for Commerce and 
Education, a think tank affiliated with the 
California Chamber of Commerce, was posted this 
week on the CalChamber Capitol Insider blog.

Local Ordinance Changes in Minimum Wage and More Coming July 1
Throughout 
California, local 
cities and counties 
continue to pass 
ordinances 
relating to 
minimum wage, 
paid sick leave, 
criminal back-
ground checks and 
more. On July 1, 

2018, several local minimum wage rates 
will increase, and two new local ordi-
nances will go into effect.

Minimum Wage Increases
The following cities and county will 

increase their minimum wage on July 1:
• Emeryville: $15.69/hour for busi-

nesses with 56 or more employees; $15/
hour for businesses with 55 or fewer 
employees.

• City of Los Angeles: $13.25/hour
for employers with 26 or more employ-
ees; $12/hour for employers with 25 or 
fewer employees.

• County of Los Angeles (unincorpo-
rated areas only): $13.25/hour for employ-
ers with 26 or more employees; $12/hour 

for employers with 25 or fewer employees.
• Malibu: $13.25/hour for employers

with 26 or more employees; $12/hour for 
employers with 25 or fewer employees.

• Milpitas: $13.50/hour.
• Pasadena: $13.25/hour for employers

with 26 or more employees; $12/hour for 
employers with 25 or fewer employees.

• San Francisco: $15/hour.
• San Leandro: $13/hour.
• Santa Monica: $13.25/hour for

employers with 26 or more employees; 
$12/hour for employers with 25 or fewer 
employees.

Eligibility rules may vary based on 
different locations.

New Minimum Wage Ordinance
Belmont enacted a new minimum 

wage ordinance that goes into effect July 
1, 2018, setting the minimum wage rate 
at $12.50/hour.

Salary History Ordinance
In addition to its minimum wage rate 

increase, San Francisco will have a new 
Consideration of Salary History Ordi-
nance that will take effect on July 1, 2018.

Under the ordinance, employers will 

be banned from considering the current 
or past salary of an applicant in determin-
ing whether to hire the applicant or what 
salary to offer the applicant.

CalChamber Help
Many of these local ordinances con-

tain notice requirements. California 
Chamber of Commerce members can use 
the Local Ordinance Wizard on HRCali-
fornia to determine which requirements 
apply. Nonmembers can sign up for a free 
15-day trial of HRCalifornia.

The CalChamber Store sells required
posters that are in compliance with various 
California city and county local ordinances.

Those who have already purchased 
CalChamber’s 2018 Los Angeles County 
Minimum Wage Poster or 2018 Malibu 
Minimum Wage Poster are in compliance 
for July 1. 

Save 20% if you buy your updated 
posters by June 30, 2018. CalChamber 
Preferred/Executive members receive the 
20% offer in addition to their 20% 
member discount. Use priority code 
PLY3 online at calchamber.com/july1 or 
by calling (800) 331-8877
Staff Contact: Bianca Saad

Compliance
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accessible mainly to the wealthy, many 
low-wage workers are left with no alter-
native if arbitration is not available.

Preempted by Federal Law
The scope of the FAA is broad and 

mandates the enforcement of any written 
arbitration agreement regarding the 
resolution of any dispute arising out of a 
transaction involving commerce.

The only exception to the mandate is 
if the contract is unenforceable due to 
contractual defenses that exist and are 
applicable to any contract.

The U.S. Supreme Court and recent 
California decisions point to the strength 
of the FAA.

AB 3080 is not applicable to all con-
tracts and is not a general contractual 
defense. It unfairly targets and discrimi-
nates against arbitration clauses in 
employment contracts, leaving all other 
terms of employment conditional and 
mandatory. Accordingly, it is preempted 
under the FAA.

Bans Settlement Agreements
AB 3080 prohibits an employer from 

requiring an applicant or employee to 
waive any right, forum or procedure 
under FEHA or the Labor Code for 
receipt of any “employment-related 
benefit.” This language precludes any 
settlement agreement for any claims 
arising under FEHA or the Labor Code.

In an employment context, the value 
provided in a settlement agreement gen-
erally is compensation in some form of 
wage replacement, be it back pay, loss of 
wages, or front pay. This compensation 
would likely be considered an “employ-
ment-related benefit” and therefore pro-
hibited by AB 3080.

Benefits Trial Attorneys
The issue of preemption will unques-

tionably be litigated if AB 3080 becomes 
law. Approximately 5–10 years will pass 
for a case under the FAA to reach the 
Supreme Court, meaning the employee 
who has suffered the alleged harm will 

wait that long to receive any final deci-
sion on his/her case.

Extended litigation also will force 
employers to defend unnecessary litiga-
tion and pay significant costs and fees.

The uncertainty and litigation will 
benefit only trial attorneys, not the 
employer or employee.

Action Needed
The CalChamber is encouraging 

members to contact their senators and 
Senate Judiciary members to urge them 
to oppose AB 3080.

Let legislators know that precluding 
the informal resolution of civil claims 
would overwhelm California’s judiciary 
system by forcing all claims to be tried 
by a jury or judge, creating significant 
delays that would harm individuals who 
have suffered a wrong.
Staff Contact: Jennifer Barrera

From Page 1

Coalition Fights Expansion of Employment Litigation

Governor Edmund G. Brown Jr. this 
week signed a California Chamber of 
Commerce-supported bill that clarifies 
the Cleaning Product Right to Know Act 
approved last year.

AB 2901 (Committee on Environ-
mental Safety and Toxic Materials) 
provides greater clarity for implementing 
the act by making minor technical 
changes to certain terminology.

Through a robust stakeholder process, 
members of the cleaning product industry 
and nongovernmental organizations 
worked collaboratively to pass the act 
(SB 258; Lara; D-Bell Gardens; Chapter 
830) in 2017. The act provides consumers
and employees access to ingredient infor-
mation on product labels and online.

As is often the case when drafting 
detailed legislation, there were minor, 

inadvertent typos, and inaccurate code 
references in the final version of SB 258. 
AB 2901 corrects the language before the 
act’s first implementation date of January 
1, 2020.

In addition, since SB 258 was signed, 
a dictionary referenced in the law has 
been renamed. The former “Consumer 
Specialty Products Association Consumer 
Product Ingredients Dictionary” now is 
called the “Household and Commercial 
Products Association Consumer Product 
Ingredients Dictionary.”

The law requires manufacturers to use 
the ingredient name as it appears in this 
dictionary, if available. Making sure the 
current name of the dictionary is refer-
enced in law will assist manufacturers 
with compliance.
Staff Contact: Adam Regele

An update on the status of key legislation affecting businesses. Visit www.calchambervotes.com for more information, sample letters and updates on 
other legislation. Staff contacts listed below can be reached at (916) 444-6670. Address correspondence to legislators at the State Capitol, Sacramento, 
CA 95814. Be sure to include your company name and location on all correspondence.

Legislative Outlook

Governor Signs 
Bill Clarifying 
Cleaning Product 
Right to Know Act

Support
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CalChamber in Court

California Court of Appeal Upholds 
Lead Safe Harbor Under Proposition 65

The legal fight 
over the validity of 
the Office of 
Environmental 
Health Hazard 
Assessment 
(OEHHA) “safe 
harbor” for lead 
may finally be 
over for now.

After more 
than three years of litigation, the Califor-
nia Court of Appeal for the First District 
affirmed a lower court’s decision and 
rejected an environmental group’s 
attempt to have OEHHA retract the 
current safe harbor level for lead under 
Proposition 65.

The appellate decision is a major win 
for the California Chamber of Commerce 
and the business community, which has 
operated under the current lead safe 
harbor for more than 25 years. Had the 
current lead safe harbor been invalidated, 
it could have left no safe harbor lead level 
or forced the OEHHA to establish a new 
and potentially lower safe harbor lead 
level with adverse economic, legal and 
policy implications.

Legal Challenge
The legal challenge centered around 

the regulatory “safe harbor” for lead of 
0.5 micrograms per day; a warning is not 
required if the safe harbor is met.

Appellant Mateel Environmental 
Justice Foundation (Mateel) sued 
OEHHA in 2015, seeking to compel the 
agency to invalidate the regulatory safe 
harbor level for lead that was established 
more than two decades ago.

The relief sought by Mateel would 
have, in effect, eliminated the OEHHA 
lead safe harbor number, thereby requir-

ing a Proposition 65 warning for all 
products containing any amount of lead, 
or alternatively forcing companies to 
spend hundreds of thousands of dollars 
providing a lead safe harbor number for 
their product.

Recognizing the impact such decision 
would have on California businesses, the 
CalChamber and the California Farm 
Bureau Federation intervened in the case 
as a defendant alongside OEHHA, argu-
ing in support of the safe harbor.

CalChamber and the Farm Bureau 
argued that the lead “safe harbor” pro-
vides certainty as a presumptively valid 
warning threshold, and without the safe 
harbor, businesses will be “vulnerable to 
Proposition 65 enforcers” in pursuit of 
injunctive relief and civil penalties pro-
vided by the statute. 

Mateel lost in superior court and 
appealed the decision, hoping for a differ-
ent outcome in the appellate court. The 
First District Court of Appeal, however, 
again rejected Mateel’s challenge and 
held that OEHHA’s predecessor agency, 
which adopted the lead safe harbor level 
25 years ago, should be afforded defer-
ence on this issue, thereby retaining the 
safe harbor.

Negatives Averted
Invalidating the “safe harbor” for lead 

would have resulted in tremendous uncer-
tainty for businesses operating in Califor-
nia and would have led to a proliferation 
of unnecessary warnings by businesses 
seeking to avoid lawsuits.

From a policy standpoint, the relief 
sought by Mateel would have gone directly 
contrary to the Governor’s calls to reduce 
Proposition 65 litigation and OEHHA’s 
calls to reduce the amount of warnings in 
California’s stream of commerce.

From a business standpoint, such 
outcome would have been extremely costly 
for companies already trying to comply 
with Proposition 65. Businesses would 
have been forced to over-warn on their 
products regardless of whether there were 
any scientific dangers, or risk even more 
Proposition 65 “shakedown” lawsuits.

As the California Supreme Court has 
noted with respect to warnings in the 
context of products liability: “Requiring 
manufacturers to warn their products’ users 
in all instances would place an onerous 
burden on them and would ‘“invite mass 
consumer disregard and ultimate contempt 
for the warning process.”’”

Proposition 65
Proposition 65 is a fixture of Califor-

nia’s consumer products legal environ-
ment. California voters originally 
approved the Proposition 65 ballot initia-
tive in 1986 as a way to ensure that the 
state’s drinking water sources are not 
contaminated with chemicals known to 
the state to cause cancer, birth defects or 
other reproductive harm. The initiative 
also aimed to let consumers know via a 
warning label when a certain product 
would expose them to such chemicals.

Over the years, Proposition 65 has led 
to the growth of a multibillion-dollar 
cottage industry of “citizen enforcers” 
who often enrich themselves by using the 
statute’s warning label requirements as an 
excuse to file lawsuits.

Businesses have relied upon the cur-
rent lead safe harbor level for more than 
25 years. The Court of Appeal decision is 
a major victory for companies doing 
business in California and looking for 
regulatory consistency when complying 
with Proposition 65.
Staff Contact: Adam Regele

FOLLOW CALCHAMBER ON

twitter.com/calchamber
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CalChamber-Opposed Bill Will Increase Energy Costs
Legislation that 
will lead to 
increased energy 
costs has passed 
the Senate, is under 
consideration in 
the Assembly and 
is opposed by the 
California Cham-
ber of Commerce 

and a coalition of industry groups and 
local chambers of commerce.

SB 64 (Wieckowski; D-Fremont) 
arbitrarily imposes severe limitations on 
the operation of energy-generating facili-
ties and unnecessarily increases costs for 
ratepayers by creating a short list of 
facilities subject to immediate shutdown 
with only 24 hours’ notice on days when 
forecasts predict air quality will exceed 
state or federal ambient air quality stan-
dards—otherwise known as non-attain-
ment days.

The bill jeopardizes the state’s ability 
to maintain a reliable electric grid when 
demand is high while ignoring other air 
pollution sources.

SB 64 purports to address air quality 
during non-attainment days, but there is 
no data to show that such shutdowns will 
have a measurable impact on local air 
quality. Instead, the bill allows arbitrary 
shutdown by local balancing authorities.

Ignores Shutdown Requirements
Unfortunately, the bill fails to recog-

nize the complexities of shutting down 
and starting up a facility. Although SB 64 
allows for an exception from shutdown if 
energy demand peaks, what the bill does 
not do is recognize that facilities cannot 

always be shut down or started back up 
immediately.

Depending on the complexity of a 
facility, it may take several days to safely 
shut down equipment and then days to 
safely start back up. What happens when 
a facility cannot start back up quickly 
enough to meet peak energy demands, 
which can fluctuate quickly?

Businesses depend upon a reliable 
energy grid, and will end up shouldering 
the burden of increased rates resulting 
from this arbitrary bill.

Unanswered Questions
SB 64 creates more questions than it 

answers. For example, the bill does not 
address how, which, in what amount, or 
in what order the “short list” facilities 
will be brought back on-line when (and 
if) a non-attainment determination is 
lifted. Instead, SB 64 gives the balancing 
authority broad discretion to choose from 
the short list.

Other unanswered questions include: 
Will all the short-list facilities face shut-
down every time? Only some? A portion 
of capacity of each facility? Once the 
short list is created, what factors will the 
balancing authority use to decide which 
to shut down and which to maintain if all 
are on the short list and all are operating 
within their permit limits? What happens 
to the workers who are scheduled to work 
during these forced shutdowns? How 
does this comply with due process 
requirements under the law?

Hurts Energy Reliability
The health of the public, employees of 

a company, and the environment are a 

priority of the state. However, arbitrary 
and immediate shutdowns will hinder the 
ability of the state to maintain a reliable 
energy supply and create yet another 
layer of logistical and financial hurdles 
for energy producers and increased costs 
for California ratepayers.

Existing Authority
More effective solutions already exist. 

If the intent of the bill is to protect the 
public, current law already gives an air 
pollution officer authority to order a 
facility to shut down if the officer finds 
there is an “imminent and substantial 
endangerment to the public health or 
welfare, or the environment.”

Significant penalties for violations are 
already imposed by the law, which was 
enacted just last year (AB 1132; C, 
Garcia; D-Bell Gardens; Chapter 171; 
Statutes of 2017).

Current law is sufficient to address the 
air pollution concerns that SB 64 purports 
to address. A needlessly complicated law 
that does nothing to address air quality is 
not the solution.

Action Needed
SB 64 is scheduled to be considered 

by the Assembly Natural Resources Com-
mittee on June 18. The CalChamber is 
urging members to contact their Assem-
bly representatives and committee mem-
bers to ask them to oppose SB 64.

An easy-to-edit sample letter is avail-
able at www.calchambervotes.com. 
Staff Contact: Leah Silverthorn

Oppose

CalChamber members: 
Are you using your discounts from 
FedEx®, UPS®, Lenovo® and others?
Participating members save an average of more than $500 a year. 
See what’s available at calchamber.com/discounts or call Customer Service at (800) 331-8877.

Partner discounts available to CalChamber Online, Preferred and Executive members.

http://www.calchamberalert.com/
http://ctweb.capitoltrack.com/public/search.aspx?t=bill&s=SB64&go=Search&session=17&id=1dae9efb-651d-4a02-a05d-360ca7965b14
http://calchambervotes.com
http://advocacy.calchamber.com/bios/leah-silverthorn/
https://www.calchamber.com/hrcalifornia/perks-discounts/Pages/perks-discounts.aspx
https://www.bipac.net/issue_alert.asp?g=CALCHAMBERIFRAME&issue=SB_64_Energy_Generation&parent=CALCHAMBERIFRAME
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Lead Paint Liability Expansion Passes First Committee in Senate
A California Cham-
ber of Commerce-
opposed bill that 
significantly 
expands public 
nuisance liability in 
California passed a 
Senate policy 
committee this 
week.

The CalChamber opposes AB 2803 
(Limón; D-Goleta) because it extends 
public nuisance liability far 
beyond the seminal case 
law regarding lead paint 
pigment public nuisance 
liability to apply to any resi-
dence in California where 
lead paint is found either 
inside or outside the home.

Contrary to the bill’s 
declaration that it merely 
clarifies “existing public 
nuisance law as applied to 
lead-based paint,” AB 2803 
greatly expands liability for 
paint manufacturers, retail-
ers, and distributors by 
making them liable for 
lead-based paint for every 
home, in any state, regard-
less of whether the business 
even sold the paint used, 
when the paint was sold, 
whether the paint was used 
internally or externally, or if 
any injury resulted from the 
lead-based paint at the home.

In a recent landmark case, People v. 
Atlantic Richfield Company, three compa-
nies associated with promoting interior 

lead-based paint more than 50 years ago 
were held liable for public nuisance in 10 
plaintiff jurisdictions.

The Sixth District Court of Appeal 
carefully limited liability to interior only 
lead-based paints, applied in pre-1951 
homes, that were located only in these 10 
jurisdictions. Nevertheless, the ruling 
opened a Pandora’s box of future claims 
extending well beyond the lead-paint issue.

Given that there is some risk of harm 
from nearly all products, especially when 

they are misused, misapplied or not 
maintained, the expansion of public 
nuisance liability may have a profound 
effect on the California business land-

scape for all companies associated with 
any product. 

AB 2803 would magnify the uncer-
tainty and potential liabilities for Califor-
nia companies already reeling from the 
landmark court decision. The bill 
removes the distinction between interior 
and exterior lead paint, removes the 
restriction that liability extend only to 
homes built before 1951, and unleashes 
public nuisance liability for any home 
across the state.

The decision in People v. 
Atlantic Richfield Company 
that imposed liability for 
lawful products sold or 
promoted 50 years ago is 
already significant and 
unprecedented. Expanding 
this liability even further as 
proposed in AB 2803, is 
unnecessary and creates 
further harm to companies 
that did not create or cause 
the health hazard alleged.

Key Vote
The Senate Judiciary 

Committee voted 4-2 on 
June 12 to send AB 2803 
along to the Senate Environ-
mental Quality Committee: 

Ayes: Jackson (D-Santa 
Barbara), Hertzberg (D-Van 
Nuys), Monning (D-Carmel), 
Stern (D-Canoga Park).

Noes: Anderson 
(R-Alpine), Moorlach (R-Costa Mesa)

 No vote recorded: Wieckowski 
(D-Fremont).
Staff Contact: Adam Regele

Oppose

CalChamber Policy Advocate Adam Regele explains to the Senate Judiciary 
Committee how AB 2803 (Limón; D-Goleta) “radically expands” lead paint liability 
beyond the parameters set in a recent court decision.

The Capitol Insider blog presented by the California 

Chamber of Commerce offers readers a different 

perspective on issues under consideration in Sacramento. 

Sign up to receive notifications every time a new blog item 

is posted at capitolinsider.calchamber.com.

http://www.calchamberalert.com/
http://ctweb.capitoltrack.com/public/search.aspx?t=bill&s=AB2803&go=Search&session=17&id=1dae9efb-651d-4a02-a05d-360ca7965b14
http://ctweb.capitoltrack.com/public/search.aspx?t=bill&s=AB2803&go=Search&session=17&id=1dae9efb-651d-4a02-a05d-360ca7965b14
http://advocacy.calchamber.com/bios/adam-regele/
http://capitolinsider.calchamber.com
http://capitolinsider.calchamber.com
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ORDER NOW at calchamber.com/july1 or call (800) 331-8877. Use priority code PLY3.

On July 1, 2018, minimum wage increases take effect in 
10 California localities. (States of Nevada and Oregon 
have mandatory updates too.) This requires updated 
postings at every workplace or job site on that date.

Where your employees work affects which 
updated posters apply to you. Cities are enforcing 
their local ordinances!

Now through June 30, 2018, save 20% on posters 
with required midyear updates. Preferred/Executive 
members receive their 20% member discount in 
addition to this offer.

Save 20% or More on Mandatory 
Midyear Poster Updates

https://store.calchamber.com/20000004/?couponcode=PLY3&utm_source=store&utm_campaign=PLY3
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